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Abstract

There is disagreement as to what is meant by a woman’s being a virgin (bikr)—given the
establishment of the father’s and paternal grandfather’s guardianship (wildyah)—and as
to which criterion should be regarded as determinative in this regard. Some Imamf jurists,
such as Ayatollah Khoei, have treated “absolute intercourse” (waty) as the criterion in
discussions of a girl’s virginity; that is, the non-occurrence of intercourse—whether licit
or illicit—is taken as an indication of virginity, whereas the occurrence of intercourse, in
an unqualified sense, is taken to indicate non-virginity (thuyibah). The importance of this
issue lies in the fact that the marriage of a virgin girl is, under the doctrine of the father’s
and paternal grandfather’s guardianship, contingent upon the permission of the father or
paternal grandfather, in addition to other significant legal effects and rulings that attach to
this description [or attribute] (wasf) in other chapters of jurisprudence. The subject of this
article is an analysis of the legal proofs (adillah shar ‘iyyah) that Ayatollah Khoei employs
to establish the aforementioned criterion. He invokes four types of evidence: Qur’anic
verses, certain narrations, custom ( ‘urf), and lexicography or linguistic usage. A close
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examination shows that his evidences face a number of objections, and that the proposed
criterion cannot be derived from the proofs he adduces. Rather, it can be established
by relying on the narrations in the chapter on the guardianship (wilayah) of the father
or paternal grandfather and—given the exclusion of the report of Ibrahim b. Maymiin
from probative validity [or reliability] (i tibar) —by reconciling (through a contextual
or harmonizing reading) the import of the remaining narrations. On the assumption that
the chain-of-transmission problem of the report of Ibrahim b. Maymiin is resolved, the
realization of either of the two criteria (sexual intercourse (dukhiil) or marriage (tazwij))
is, with respect to the lapse of the father’s and paternal grandfather’s guardianship, the
criterion for virginity.

Keywords: virgin (bikr); non-virgin (thayyib); ‘adhra’ (maiden); intercourse/penetration
(dukhal).
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