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Article info Abstract

The subject of this article is the ability to justify the punishment of
a legal entity in the context of the theories of the philosophy of
punishment as a branch of normative ethics philosophy. This entity
is a credit existence that is formed and managed by a group of people
as the board of directors, managing director and stockholders and
can commit crimes like humans. In order to justify the punishment
of criminal legal entity, three general categories of theories were
analyzed, which include classical and modern retributivism,
deterrence and incapacitation. Retributivism theories consider
committing a crime as a violation of morals and, depending on the
case, punishment equal to or proportional to the crime is justified
due to the revival of society's moral order. Deterrence theoties are
at least divided into two specific and general categories. Specific
deterrence considers the purpose of punishment to prevent the
criminal from re-offending and general deterrence theories generally
justify punishment because it scares potential criminals and prevents
them from committing crimes. Finally, according to the theories of
incapacitation, the imposition of punishment is justified with the
aim of preventing the repetition of crime or strengthening the law
obedience and legal awareness of the members of the society.
According to the findings of the research, the theories of classical
retributivism, specific and general deterrence and crime prevention
cannot justify the punishment of legal entities. Among the four
justifications presented for punishment in modern retributivism,
only according to the theory of "punitive feelings of society", the
punishment of legal entities seem justified for committing very
extreme and dangerous crimes.
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Introduction

Since punishments inherently restrict rights and freedoms, they must be morally justified. The
philosophy of punishment, inspired by Kant’s (deontological) and Bentham’s (utilitarian) ethical
theories, addresses this justification: Kant sees punishment as necessary to preserve freedom, while
Bentham considers it essential for increasing happiness and preventing crime. As a result, retributivism
(focused on past actions and desert) and utilitarianism (focused on future outcomes and effects) are the
two main approaches in the philosophy of punishment.

This study examines whether philosophical theories of punishment can justify imposing
punishment on legal entities. These entities have a “legal existence” and, unlike natural persons, cannot
themselves commit criminal acts; rather, they are punished because of offenses committed by others—
such as the company’s director, board of directors, CEO, or any of its employees—acting on their
behalf (Moradi et al., 2021, p. 156). Although the justification for corporate criminal liability has been
well established, the philosophical justification for punishing legal entities (separately from natural

persons) has not yet been setiously explored.

Classical retributivism
Classical retributivism holds that crime is inherently wrong and punishment is inherently good, with
the main goal of punishment being the revival of disrupted moral order—not just producing useful
outcomes (Tebbit, 2005, p. 253). According to Kant, punishment must be absolute (Kant, 1997, p. 37),
equal to the crime, and obligatory and people should never be used merely as a means to an end (Kant,
1999, p. 38).
When it comes to legal entities, retributivism can justify punishments equivalent to their offenses
(like dissolving a company or imposing fines), but this justification faces challenges; for example,
dissolving a company may harm innocent workers, which contradicts retributivist principles. In
addition, monetary fines are often passed on to customers, which undermines the true purpose of

punishment.

Modern Retributivism

In modern retributivism, just like the classical version, if inflicting suffering is the main element, this
theory also cannot justify punishing legal entities. However, in this approach, the proportionality of
suffering to the seriousness of the crime is very important, and punishment should be proportionate to

the offense, not necessarily equal to it.

Four justifications for punishment have been proposed:

 The unfair advantage metaphor, meaning the offender must repay their moral debt by enduring
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punishment (Boonin, 2008, p. 22); but this is insufficient for non-financial corporate crimes.

* Punishment as a path to redemption and moral reform, which only makes sense for humans and not
for legal entities.

* The expressive function of punishment, which is about sending a message of blame and social
condemnation to the offender (Duff & Garland, 1994, p. 186); but this requires the offender to
understand the message, which legal entities cannot do.

* Punitive sentiments argue that the justification for punishment should align with society’s intuitive
understanding of crime and its social reaction (Najafi Abrandabadi & Rostami, 2012, p. 481). This
metaphor only justifies punishing legal entities for very serious crimes, and does not provide moral

justification for less serious or non-inherent offenses.

Penal Utilitarianism

Utilitarianism sees punishment as useful only when it achieves goals like deterrence, rehabilitation, or
incapacitation, and doesn’t value punishment for its own sake. In this view, deterrence means preventing
crime by making people fear punishment, so the penalty should outweigh the benefits of the crime.

Specific deterrence aims to stop the offender from reoffending (Lu & Miethe, 2005, p. 20), but this
approach doesn’t really work for legal entities like companies, since they don’t have feelings or reasoning
to fear or regret punishment. As a result, specific deterrence isn’t a suitable justification for punishing
legal entities.

General deterrence means that by punishing offenders, other members of society refrain from
committing crimes out of fear of punishment, and this assumption is based on the relative rationality
of human beings (Hajivand & Sabouri Pour, 2020, p. 13). However, nowadays we know that the severity
of punishment alone is not enough, and other factors also play a role.

According to the "automatic Retaliation device" theory, punishment is like a mechanism that is
automatically triggered when a crime occurs, threatening and punishing offenders (Quinn, 1985, p. 337).
Based on this theory, punishment is only a deterrent for those who, like humans, can understand the
threat and its consequences; in other words, threatening punishment has little effect on non-humans or
those who do not make rational decisions.

Montague believes that crime victims have the right to defend themselves by inflicting the harm they
suffered to the offender, and he calls this principle “distributive justice” (Montague, 1996, p. 45 & 406).

However, it is unclear how this principle can justify punishing offenders, since, for example,
monetary penalties usually do not benefit the victim and mostly serve as income for the state. Ultimately,
it seems that compensating victims is more consistent with distributive justice than punishing offenders.

Farrell, building on Montague’s principle of distributive justice, introduces a theory called “weak
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retributivism,” which suggests that sometimes offenders should be punished even more than what is
necessary to prevent repeat offenses, in order to deter others from committing crimes (Farrell, 1985, p.
374). He believes offenders are responsible not only for direct harm, but also for indirect damages.
However, this approach faces challenges: it’s unclear whether harsher punishments are truly effective
deterrents, especially for large and powerful corporations, and distributive justice tends to focus more
on compensating victims than on punishing offenders.

In harm reduction theory, punishment is justified as a way to guide behavior and reduce harm,
based on the assumption that people make rational decisions and that the threat of punishment prevents
crime (Kelly, 2018, p. 135). However, this assumption isn’t always true, since not all offenders are
rational or opportunistic, and the threat of punishment isn’t always a deterrent. Therefore, this theory
cannot fully justify punishment.

Incapacitation

Theories of incapacitation aim to prevent crime by disabling offenders through punishments such as
execution, amputation, or life imprisonment, with the goal of stopping crimes before they occur
(Ashworth & Zedner, 2014, p. 29). According to the theory of additional punishment, dangerous
offenders receive harsher sentences due to the likelihood of reoffending, even if these punishments are
disproportionate (Schauer, 2013, p. 3). However, such punishments—Ilike imprisonment or financial
restrictions—especially for legal entities, face criticism, such as the risk of punishing the innocent.

In contrast, the theory of positive general prevention emphasizes raising legal awareness and
strengthening law-abiding behavior throughout society, rather than simply deterring potential offenders
(Dubber, 2005, p. 17). However, this theory cannot be effectively applied to the punishment of legal

entities.
Conclusion

The philosophy of punishment is usually assumed to be universal, but studies show that philosophical
theories of punishment cannot always justify punishing legal entities, and only in specific cases might a
theory provide ethical justification. In legal systems, the punishment of legal entities is mostly accepted
for economic, social, and legal reasons, which does not amount to philosophical justification. In fact,
moral philosophy mainly focuses on humans, and current theories are insufficient for non-human
entities like corporations. Therefore, new theories are needed that can ethically justify punishing such

entities.
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1. Weak Retributivism
2. Green washing

3. Fairness
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