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Abstract

Context & Objective: The most significant challenge which Artificial
Intelligence (Al) poses for jurists is concerning the attribution of liability for the
use of such systems and plugging the existing "liability gap." This research seeks
to provide a solution to the issue of Al liability by harnessing the promise of the
doctrine of vicarious liability. The primary aim of this research is to explain why
this doctrine is being applied to deployers (principals) of intelligent systems.
After explaining the application of the theory to Al it discusses how possible it
is to establish the substantive components of the doctrine despite the unique
characteristics of AL

Method & Approach: The paper adopts a doctrinal method and a descriptive-
analytical approach, relying on library resources, including books, articles, and
court cases. The economic, risk-based, operational, and control-based principles
of the doctrine have been extracted. The principles are compared with analogous
principles in Islamic law, such as the rule of "man lahu al-ghunm fa ‘alayhi al-
ghurm" (he who enjoys the benefits of a thing must also bear its losses), and are
applied to the case of an AI deployer. Subsequently, the existence of the
substantive elements of vicarious liability —i.e., "the existence of a relationship"
and "the connection of the wrongful act to that relationship" —is examined in the
context of Al and its deployer. To establish a legal relationship between the Al
system and the principal and link the wrongful act to that relationship, the
"relationship akin to employment" test and the "close connection test" are
proposed.
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Findings: Analysis of the justifications of vicarious liability establishes its
extension to deployers of Al as fully justified on the basis of: 1) The superior
economic capacity of the principal to compensate for injuries and take on risk
(deep pockets); 2) The legal-economic principle of risk creation by the party
benefiting from it and the necessity of internalization of the costs its commercial
venture causes; 3) The instrumental nature of Al and incorporation of its
operation into the core business of the enterprise and value generation for it; and
4) Control by the principal over establishing or re-establishing objectives,
training data, and monitoring of the intelligent system, as well as their ability to,
in effect, "pull the plug." The article confirms that when an organization deploys
an Al (for instance, a self-driving taxi) and harm is caused through the Al, the
"relationship akin to employment" test, which has been adopted in common law,
can effectively establish the legal relationship between the organization and the
Al because the Al is "hired" for the fulfillment of the organization's objectives.
In addition, the "close connection test" is able to determine the connection
between the wrongful act of the system and its link with the company, since the
harm resulting is usually the realization of an inherent risk connected with the
very activity that is undertaken by the principal who has gained and profited by
using the Al By adopting such principles and such requirements, the
responsibility is placed on the firm, whereas traditional rules of law are faced
with challenges in attributing responsibility due to, for example, the
autonomous action of Al, its black-box nature, and the complexity of the causal
chain.

Conclusion: The study concludes that the doctrine of vicarious liability, through
its flexible tests such as the "relationship akin to employment" and the "close
connection" test, provides a coherent, justifiable, and practicable foundation for
attributing liability to Al deployers and can effectively fill in the existing liability
gap. By applying this doctrine to Al the responsibility is on the one who controls
and also benefits from the technology. The proposed model is aligned with
acknowledged axioms of Islamic law, such as the axiom of "man lahu al-ghunm
fa‘alayhi al-ghurm" (he who enjoys the benefits of a thing must also bear its
losses), and can be employed by the legislator for developing clear-cut rules in
the field of artificial intelligence.

Keywords: Artificial Intelligence, Vicarious Liability, Close Connection Test,
Cost Internalization.
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2. Principal
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3. Skandinaviska Enskilda Banken AB v Asia Pacific Breweries (S) Pte Ltd, 2011.
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