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With the evolution of foreign investment arbitration, determining whether it converges with or diverges from in-
ternational commercial arbitration has become essential. Examining the nature and legal implications of the term
“international,” as one of the fundamental conceptual elements of international arbitration, plays a significant role
in this context. Therefore, this article addresses the issue through an analytical and practical approach.
According to the findings of this article, while a broad conception of “international” prevails in international
commercial arbitration, in foreign investment arbitration the concept is predominantly linked to the criterion of
nationality.

With respect to the principal implications of the “international” character, although the trend toward the dena-
tionalization of international commercial arbitration remains inconclusive due to the absence of a fully recognized
and autonomous transnational commercial legal order (Lex Mercatoria), the growing acceptance of this approach
and its relative advantages are undeniable. In foreign investment arbitration, the primary effect of the “interna-
tional” character manifests in the application of international law as hierarchically superior legal norms, first
operating as a controlling framework over the host State’s law and subsequently demonstrating its capacity for
direct application.

The “international” character in international commercial arbitration constitutes a fundamental and distinguish-
ing feature that must be taken into consideration at various stages. By contrast, in foreign investment arbitration,
it is most prominently reflected in the determination of the governing law and in the supervisory role of interna-
tional law.

Finally, several recommendations are advanced concerning the necessity of revising the nationality criterion in
establishing the foreign element in international commercial arbitration and reconsidering the preferential ap-
plication of transnational commercial norms as the governing law, with a view to improving the current legal
framework in Iran.
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