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Abstract

The legal foundations for claiming late payment damages under the Cheque
Issuance Act do not substantially differ from the general rule set forth in Article
522 of the Civil Procedure Code. Contrary to the position adopted in Supreme
Court Unification Ruling No. 812 (2021), the realization of such damages is
conditional upon a demand by the holder of the cheque. This unification ruling
suffers from two fundamental flaws. First, it conflicts with Article 304 of the
Commercial Code, which explicitly designates the time of protest—namely,
demand—as the commencement point for late payment damages on the prin-
cipal debt. Second, the ruling fails to take into account the amendments intro-
duced by the 2003 Reform of the Cheque Issuance Act and ultimately employs
the ambiguous expression “the date of the cheque,” an expression that may
refer either to the date of issuance or the date of demand, thereby giving rise
to further uncertainties. Given that, under the aforementioned amendment, the
holder has no legal right to demand payment prior to the arrival of the date
specified on the cheque, it must be concluded that the date stated on the cheque
merely signifies the emergence of the right to demand, rather than constituting
demand itself. Accordingly, in line with the Commercial Code, the most certain
and defensible point of commencement for late payment damages on a dishon-
ored cheque is the date of issuance of the certificate of non payment.
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2. Article 45: The holder may claim from the party against whom he exercises his right of recourse:
1. The unpaid amount of the cheque;
2. Interest at the rate of 6 % as from the date of presentment;
3. The expenses of the protest or equivalent declaration, and of the notices given as well as other expenses.
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4. Art. 1231-6. Les dommages et intéréts dus a raison du retard dans le paiement d'une obligation de somme
d'argent consistent dans I'intérét au taux légal, a compter de la mise en demeure.
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(Damages due on the ground of delay in satisfaction of a monetary obligation consist of interest at the rate
set by legislation, starting from the time of notice to perform. <1« )
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2. Doctrine of Mitigation of Damages.
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1. Pas de dégats, pas de procés.
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