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Abstract

This article aims to elucidate the theoretical foundations and
practical functions of the theory of balancing and its threefold
tests within the fields of public law and human rights. The central
research question examines whether the three-stage conflict-
resolution framework, comprising the tests of suitability,
necessity, and proportionality in the narrow sense, can provide a
valid and rational basis for evaluating the legitimacy of
governmental interventions in individuals’ fundamental rights
and freedoms. Employing a descriptive-analytical method, the
study draws on legal texts, documents, and jurisprudence at both
domestic and international levels, with particular emphasis on the
case law of the European Court of Human Rights, the Court of
Justice of the European Union, the Supreme Court of Canada, the
German Federal Constitutional Court, and the Supreme Court of

the United States.
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The findings indicate that the theory of balancing, unlike rigid
and absolutist approaches to legal adjudication, offers a flexible,
dynamic, and context-sensitive model for reconciling conflicts
between individual rights and collective interests. According to
this theory, restrictions on fundamental rights are justified only
when they pursue a legitimate aim, employ means that are
necessary and represent the least rights-restrictive option, and
ultimately strike a reasonable and fair balance between the degree
of interference and the importance of the objective pursued.
Analysis of judicial practice demonstrates that these three tests,
when applied to all relevant circumstances on a case-by-case
basis, provide a coherent and structured foundation for equitable
adjudication involving tensions between personal freedoms and
public interests.The study concludes that the theory of balancing
and its threefold tests, grounded in the principles of rationality,
fairness, and equilibrium, not only function as effective tools for
assessing the legitimacy and reasonableness of state interventions
in human rights, but also play a crucial role in harmonizing the
protection of individual liberties with the safeguarding of

collective interests.

Keywords: Theory of Balancing; Suitability Test; Necessity
Test; Proportionality Test in the Narrow Sense; Individual

Rights; Public Interests.
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1 Flexibility.
2 High Sensitivity to Context.
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L For The Most Prominent Examples, See: The German Basic Law (See: Currie, 1994: 180-189
& 307-310), Section 1 of the Canadian Charter of Rights and Freedoms, Section 36 of the
Constitution of South Africa, And various provisions of the European Convention on Human
Rights (See: Letsas, 2007: 101-105).

2 A Method of Interpretation.

3 A Method of Adjudication.
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! The Need to Strike a Balance between the General Interest of the Community and the
Protection of the Individual's Fundamental Rights.
2 Inherent.
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1 Noted in: Tsakyrakis, 2009: 470.

2 Optimization Requirements.

3 The Degree or Intensity of Interference with a Right.

4 The Importance of Satisfying the Competing Consideration.
5 The Law of Balancing.
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L An Objective Public Interest.

2 Public.

3 Objective.

4 Pressing.

5 Compelling.

¢ For Similar Views, See: Sales & Hooper, 2003: 426; Bharak, 2010: 2; Alexy, 2010: 20;
Gardbaum, 2010: 78; Rivers, Ibid: 174; Kumm, 2007: 131.

" An Efficiency-based Oversight.
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Waldron, Ibid: 194-195.
! Teleo-Dialectical Analysis.
2 Critical Discussion.
3 Mixed Dispute.
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sufficient importance to warrant overriding a constitutionally protected ) 1, =, Le opl 0 5uSos o6

HESIEPYIT N 6J?§M Lo ot 0 5038 CJJN Oakes ;| S 6,53 8 3 35 slad s (right
R v. Big M Drug Mart Ltd, 1985: 352.
2 Reasonable.
3 Demonstrably Justified.
4 A Form of Proportionality Test.
5 See: Van Gerven, 1999: 37-44.
¢ Prescribed by Law.
7 Legitimate Aim.
8 Necessary in a Democratic Society.
% A Pressing Social Need.
10 Objectively Justifiable.
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! Proportional.

2 A Fair Balance.

3 A Reasonable Relationship of Proportionality.

4 Nature.

5 Severity.

¢ See From Many Cases: Kjeldsen, Busk Madsen and Pedersen v. Denmark, 1976: 25-26; Stirek
and Others v. Turkey,1999: 64-69; Fayed v. the United Kingdom, 1994: 49-50; Leyla Sahin v.
Turkey, 2005: 21-25; Refah Party and Others v. Turkey, 2001: 27-29; Goodwin v. the United
Kingdom, 1996: 500-501; Vogt v. Germany, 1995: 21.

" The Suitability Test.

8 The Necessity Test.

% The Proportionality Test.

10 Means-Ends Analysis.
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! Vogt v. Germany, Judgment of 26 September 1995, Series A, No. 17851/91.
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! See Also: James and Others v. the United Kingdom, 1986: 32 & 46.

2 The Demands of the General Interest of the Community.

3 The Requirements of the Protection of the Individual's Fundamental Rights.

4 See Also: Sporrong and Lonnroth v. Sweden, 1982: 26 & 69.

5 See Also: Pressos Compania Naviera S.A. and Others v. Belgium, 1995: 23 & 38.
¢ The Disproportionate Burden.

7 See: Holy Monasteries v. Greece, 1994: 35 & 71.
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! Toolex Alpha AB v. Kemikalieinspektionen, Judgment of 11 July 2000, Case C-473/98,
Noted In Kramer, 2002.
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2 The Basic Way of Reasoning.
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