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Abstract

In the criminal policy of Afghanistan, the most common
method for responding to crime has been recourse to penal
mechanisms. However, in the last two decades, the criminal
justice system has pursued the most appropriate methods to
confront crime and has taken significant steps in this regard.
The system of responding to crime in Afghanistan can
be considered divergent in its legislative and judicial
dimensions. In the first dimension, legislators have
endeavored in the process of legislating responses to
crime, particularly non-penal responses, to consider not only
religious doctrines but also scientific data from criminology,
criminal sociology, and criminal psychology. Thisis well
reflected in the Penal Code enacted in 2017. Nevertheless, in
the judicial and executive dimension, judges and
prosecutors continue to place greater emphasis on traditional
jurisprudential (fighi) doctrines and classical criminal
law, exercising their discretion based thereon. This may give
rise to a lack of conformity between legislative and judicial
responses, the inefficacy of criminal policy, and the
undesirability of this type of response. This article seeks to
provide a scientific exposition of the subject and, employing
a descriptive-analytical method, proposes optimal strategies
for implementing non-penal responses. A criminological
examination of non-penal responses in Afghanistan's
criminal justice system reveals that the novelty of non-penal
responses, the lack of their cultural-localization, the absence
of necessary judicial sophistication, and a populist approach
to responses have led to inefficacy and a lack of coordination

in response at the legislative and judicial stages. Consequently, the proposed

strategies for

improving the situation include the cultural-localization of

responses, their transformation and evaluation, and adherence to the principle of
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Extended Abstract

The formulation of non-penal responses to crime is a fundamental concern within
modern criminal policy. These responses, spanning legislative, judicial, and
executive domains, derive their importance from their rational basis and their
function in confronting delinquency through means beyond traditional
punishment. Contemporary systems have shifted from authoritarian models
toward a citizen-centric framework, seeking to balance societal security and
justice with the protection of human rights and civil freedoms. It is within this
global evolution that this study situates Afghanistan’s criminal policy, examining
its approach to non-penal responses from a criminological perspective to propose
optimal strategies through an analysis of penal laws. A historical review reveals
that Afghanistan’s criminal justice system has long privileged penal mechanisms
over preventive and protective non-penal measures. Despite this legacy, recent
legislation, particularly the 2017 Penal Code, demonstrates a legislative intent to
integrate criminological insights with Islamic principles. This raises a critical
inquiry: what approach have the custodians of Afghanistan’s criminal policy
taken to formulate non-penal responses within an Islamic legal framework while
simultaneously acknowledging modern values such as democracy and human
rights? Furthermore, to what extent has this hybrid approach been reconciled
with local cultural values, and what have been its practical outcomes? The
evidence suggests a profound divergence between legislative ambition and
judicial practice. While the law reflects a modern synthesis, judicial actors often
adhere to traditional jurisprudential doctrines. This disconnect points to the core
challenge: a system of non-penal response, conceived at the intersection of
Islamic principles and contemporary human rights, remains hindered by the
country's specific social, cultural, and political conditions, ultimately
undermining its efficacy in crime reduction.

This article seeks to provide a scientific exposition of the subject and, employing a
descriptive-analytical method, has studied the approach of Afghanistan's criminal
policy regarding non-penal responses through an examination of penal laws,
particularly the Afghan Penal Code of 2017, and has proposed optimal strategies
for implementing non-penal responses. The research method is based on
describing the existing state of criminal policy in the domain of non-penal
responses and, through a criminological analysis of the relevant laws, especially
the Penal Code, examines the conformity or lack thereof between legislation and
execution. The research data are primarily extracted from legal sources such as
the 2004 Constitution, the 2017 Penal Code, and a historical examination of
Afghanistan's criminal justice system. The analyses are based on comparing the
Islamic-modern hybrid approaches in legislation with traditional judicial
performance, and challenges are evaluated from the perspectives of criminology,
criminal sociology, and criminal psychology. This method, without engaging in
field research, focuses on analyzing legal and historical texts and proposes
strategies based on descriptive-analytical findings.

A criminological examination of non-penal responses to crime and dangerous states
in Afghanistan's criminal justice system reveals that the novelty of non-penal
responses, the lack of their cultural-localization, the absence of necessary judicial
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sophistication, the dominance of a punitive culture, a populist approach to
responses, the lack or insufficiency of public awareness regarding the advantages
of non-penal responses, such as restorative justice methods in dispute resolution,
and the lack of coherence and coordination of non-penal responses in the two
stages of penal legislation and penal sentencing have led to the inefficacy and
lack of coordination of non-penal responses. In the legislative dimension,
legislators, by adopting a hybrid approach, have positioned non-penal responses
alongside religious doctrines and scientific criminological data, which is evident
in the 2017 Penal Code. However, in the judicial dimension, emphasis on
traditional jurisprudence (figh) and classical criminal law has led to a lack of
conformity between legislation and execution, rendering criminal policy
ineffective in reducing crimes. The main challenges include socio-cultural roots
such as the dominance of a punitive culture; political roots such as a lack of
institutional coherence; and legal roots such as insufficient awareness of the
benefits of preventive measures and restorative justice. Historical examination
confirms that penal responses have always been predominant, and non-penal
responses, despite recent legislative advances, have remained limited in
execution. These findings indicate a gap between modern values (human rights,
citizen-centricism) and local values (Islamic, local jirgas) in practice, which has
led to ineffectiveness in preserving societal security, compensating victims, and
protecting the rights of the accused.

Therefore, in general, to escape this situation and make non-penal responses and
preventive measures effective, strategies such as the cultural-localization of non-
penal responses within the framework of enacting specific laws for restorative
justice and establishing specialized mediation centers under judicial supervision;
a modern interpretation of religious and jurisprudential doctrines; raising the
level of judicial sophistication by including programs of advanced education in
criminology, criminal sociology, and restorative justice in the training of judges,
prosecutors, police, and civil society; updating responses and preventive
measures through a mechanism integrating traditional institutions such as
local jirgas while observing human rights standards in criminal policy should be
employed. These strategies can bridge the legislative-judicial gap, harmonize
non-penal responses with local and modern values, and ultimately lead to crime
reduction, the securing of justice, and the protection of human rights in
Afghanistan. The overall outcome is the strengthening of a hybrid criminal
policy that, while preserving security, prioritizes citizen-centricism and
utilitarianism.
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