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Abstract

According to the 2023 amendments to the Book of Ta'zir of
the Islamic Penal Code, gambling and betting in cyberspace
were criminalized, and innovations and reforms were made
regarding criminal behaviors and activities related to
gambling and betting. In Turkey, although the activity of
casinos was permitted between 1983 and 1997, the legislator
ended this permission from 1997 onwards and enacted the
Penal Code and the Law on Misdemeanors in 2004 and
2005, respectively. According to these two laws, gambling is
considered a misdemeanor, and providing a place and
facilities for gambling is considered a crime. A comparison
of the laws of Iran and Turkey reveals that in Iran, there is no
separate criminal policy towards gambling and betting, and
both carry similar punishments. However, in Turkey, direct
commission of gambling is considered a misdemeanor, and
betting on non-sports matters is a permissible behavior, while
in sports matters it is under the supervision of the Spor Toto
organization. Also, in Turkey, the legislator has adopted a
stricter policy towards facilitating gambling and betting and
has subjected it to a more severe penalty than direct
commission. This approach is comparable to amended
Article 706 of the Book of Tazir in the Iranian Code.
However, in Iran, the punishment for complicity in gambling
and betting is not more than the punishment for the
perpetrator. The penalty enhancement systems of the two
countries are also somewhat different. In Iran, factors such as
the professional or organized nature of the activity, falling
under the heading of corruption on earth (Ifsad fil-ardh), the

use of cryptocurrencies, and operating under the cover of charitable or service
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activities are aggravating circumstances. In Turkey, the organized nature and
providing facilities for gambling by children are aggravating circumstances for
punishment. Overall, Iran's criminal policy regarding gambling and betting is
one of absolute prohibition and punishment, whereas in Turkey, regarding
gambling, a criminal policy of prohibition along with punishment of facilitators
is followed, and regarding betting, a policy of legalization and supervision has
been adopted.
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Extended Abstract

Gambling and betting are among the social phenomena that have throughout
history been considered in interaction with the economic, cultural, and religious
structures of societies. Although these phenomena have gained legitimacy under
specific economic or cultural policies in some countries, in legal systems with
religious foundations, particularly those based on Islamic jurisprudence, they are
often recognized as prohibited and anti-value behaviors. In Iran, the prohibition
of gambling is rooted in religious and jurisprudential teachings, and the
legislator, in accordance with these foundations, has strived for its
criminalization. With the evolution of cyberspace and the emergence of new
forms of gambling and betting, Iran's criminal policy also turned to the necessity
of updating laws, and in the amendments dated February 22, 2023, to the Book
of Ta'zir (discretionary punishments) of the Islamic Penal Code, it explicitly
emphasized the criminalization of gambling and betting in cyberspace.

Turkey, as a country with demographic, religious, cultural, and geographical
characteristics similar to Iran, but with a secular political structure and different
economic policies, is a suitable case for a comparative study in this context.
Turkey, also influenced by Islamic teachings, considers gambling a reprehensible
act, but the path of its legal developments indicates a shift from economic
legitimization to social prohibition. The objective of this study is to
comparatively examine the criminal policies of the two countries concerning
gambling and betting and to analyze the foundations of criminalization,
aggravating circumstances, and preventive policies of each system, so that
through this comparison, the strengths and weaknesses of Iran's recent criminal
policies could be identified.

The study employs a comparative-analytical framework through a
comprehensive review of library sources and content analysis of legal documents
and jurisprudential and criminal resources of the two countries. The data used
include legal materials related to gambling and betting in the 'Book of Ta'zir of
the Islamic Penal Code of Iran' and the two main laws of Turkey, namely 'Penal
Code No. 5237" and 'Law on Misdemeanors No. 5326'".

First the concepts and elements of gambling and betting in the two legal systems
were explained, and then a conceptual, structural, and policy comparison
between them was performed. In the next step, aggravating circumstances,
preventive measures, and the punishment system in each country were examined,
and finally, the criminal policies of Iran and Turkey were analyzed and compared
based on three axes: criminalization, punishment system, and supervisory policy.
The theoretical basis of the study is based on the connection between religious
teachings and the principles of criminal policy. Within this framework, the
evolution of legislation in each country was considered as an indicator for
evaluating the effectiveness of criminal policies in dealing with traditional and
new forms of gambling and betting.

The comparative examination of laws shows that both Iran and Turkey
emphasize the religious prohibition of gambling and betting, but there are
fundamental differences in the manner of legislation and implementation of
criminal policy.
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In Iran, the offense of gambling, according to Clause 1 of Article 705 of the
Islamic Penal Code (Ta'zirat), comprises three main elements:

1. The existence of an explicit or implicit agreement between the parties;

2. The intent of financial gain and loss; and

3. Commitment to pay financial consideration as a result of the game.
Thus, even an agreement to gamble without playing the game is considered a
crime, and the legislator has, in a way, extended the scope of criminalization to
preliminary operations.
In Turkey, Article 228 of the Penal Code considers gambling as a behavior that
has two basic elements: the intent of earning income and dependence on chance
and randomness.
Historically, Turkey, pursuant to the ‘Law on the Promotion of Tourism" in 1983,
permitted the activity of casinos with the aim of developing tourism and
increasing national income. But after fourteen years of experience and observing
its harmful social effects, the said law was amended in 1997 and the activity of
casinos was prohibited. This shift in Turkey's criminal policy is similar to the
change in Iran's approach regarding lotteries; Iran, pursuant to the 1969 Law, had
also permitted the establishment of lottery institutions in tourist centers, but with
the new amendments to the Book of Ta'zir, that law was officially repealed.
Regarding betting, the difference between the two countries is more apparent. In
Iran, betting is treated the same as gambling and is subject to the same rulings
and punishments. But in Turkey, the legislator distinguishes between sports
betting and non-sports betting. Non-sports betting is considered subject to the
principle of permissibility (Ibahih), while sports betting is divided into legal and
illegal types. Legal activities are carried out under the supervision of the Spor
Toto organization, and any betting outside the framework of this organization is
illegal and punishable. The existence of such a supervisory system is one of the
important differences between the two countries; because in Iran, there is no
similar organization for controlling sports betting, and the legislator has merely
resorted to a negative and punitive approach.
In analyzing the punishment policy, it is observed that the Iranian legislator,
following the general policy of the Law on Reduction of Imprisonment
Sentences for Ta'zir Crimes enacted in 2020, in the recent amendments to the
Ta'zirat, has made some punishments lighter and regulated some in the form of
alternative punishments. The addition of a new type of principal punishment in
Note 2 of Article 706 is one of the recent innovations; although this punishment
is criticized from the perspective of deterrence. In contrast, the Turkish legislator,
by determining lighter punishments for direct perpetrators and more severe ones
for those who provide the place or facilities for gambling, pursues a kind of
indirect preventive policy.
Regarding aggravating circumstances, differences are also observed. In Iran,
factors such as being professional, being a ringleader, carrying out activities
under the cover of charitable or service activities or selling goods, as well as the
use of cryptocurrencies lead to aggravated punishment. In Turkey, factors such as
providing a place for gambling, the involvement of children in these activities,
the use of computer and telecommunication systems, and the organized nature of
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gambling gangs are considered aggravating factors. A comparison of these two
systems shows that the Turkish legislator has acted more progressively in
protecting children and combating online gambling, while the Iranian legislator
has taken a more advanced step in regarding cryptocurrencies as new tools for
gambling and betting.

Overall, Iran's criminal policy is based on the absolute prohibition of gambling
and betting and the punishment of all its forms, while Turkey adopts a combined
approach: regarding gambling, prohibition along with punishment of facilitators
is applied, but regarding sports betting, legalization and supervision have
replaced absolute prohibition.

Based on the findings of the study, it can be said that both Iran and Turkey share
common ground in opposing gambling and betting from the perspective of
religious foundations, but they have taken different routes in translating these
foundations into criminal policies. Iran, emphasizing jurisprudential teachings,
has based its criminal policy on absolute prohibition and has criminalized
gambling and betting not only in their traditional form but also in online and
even preliminary forms. Turkey, however, accepting the necessity of state
supervision over economic and cultural activities, has moved away from an
absolutist criminal policy and towards the legalization and management of sports
betting activities.

Iran's innovations in the recent amendments, including the recognition of
cryptocurrencies as tools for committing crimes and the addition of novel
punishments, are positive steps in adapting to technological developments.
However, the lack of a formal supervisory system for online activities, especially
in the context of sports betting, signifies that the legislator remains in a reactive
position. In contrast, Turkey, by establishing supervisory institutions such as the
Spor Toto organization and applying a distinction between legal and illegal
betting, has been able to control part of the informal market and return its
financial benefits to the public domain.

At the level of criminal policy-making, the comparison shows that Iran has acted
more extensively and strictly in criminalization, but from the perspective of
social efficiency and public prevention, the Turkish model, with its approach of
supervision and regulation, has been able to establish a greater proportionality
between social control and economic realities.

Ultimately, the present concludes that the desirable criminal policy regarding
gambling and betting lies not in absolute prohib ition nor in complete freedom,
but in creating a balance between criminal prevention, effective supervision, and
social awareness-raising. This balanced approach suggests that while
maintaining core prohibitions based on shared values, policy effectiveness may
be enhanced by incorporating regulatory and supervisory mechanisms for certain
activities, particularly where a complete ban proves difficult to enforce or creates
significant black markets.
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