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ABSTRACT

Legislation in some cases permits a third party
to discharge an obligation owed by another. This
act can occur without the consent of either the
obligor or the obligee, with the consent of one
party, or with the agreement of both. The legal
nature of these differing scenarios is a subject of
debate, and its characterization, distinguishing
between a legal act and a legal event, is essential,
as it directly affects the third party's possibility of
recourse against the original obligor. The findings
of this research assert the following: (1) When a
third party performs the debt without the consent
of the obligor or obligee, the act's nature does not
differ from performance by the obligor himself.
If the payment was compelled to avert harm, and
the third party is so authorized by law (ma’zun),
recourse against the debtor is permitted based on
personal recourse (raj’uat-e shakhsi); (2) When
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discharge occurs with the obligor's agreement (conditional on recourse), its
nature is likewise equivalent to the debtor's own performance, establishing a
loan contract (‘aqd-e garz) as the basis for recourse; (3) When discharge is
made with the obligee's consent, the agreement may be structured as novation
(tabdil-e ta’ahhod) or suretyship (dheman). If concluded with the debtor's
permission, recourse against him is available; and (4) When discharge is with
the consent of both parties, the transaction constitutes an assignment of debt
(havaleh). Since the transferee (mohal ‘alayh) is typically already indebted to
the transferor (mohil), the issue of separate recourse generally does not arise.
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Extended Abstract]
Legislation in some cases permits the discharge of an obligation by a third party.

This act may occur without the consent of either the obligor or the obligee, with
the consent of one party, or with the agreement of both. The legal nature of
these scenarios is debatable, and its characterization, distinguishing between
a legal act and a legal event, is essential, as it directly affects the third party's
possibility of recourse against the original obligor. Regarding the research
background, while no dedicated study examines the nature of performance by
a third party, some works on the nature of performance of a contract (wafa be
‘ahd) have referenced scenarios involving third-party payment. The possibility
of recourse has also been briefly addressed in certain civil law commentaries
and a limited number of articles. Beyond critiquing prior views, the distinctive
contribution of this inquiry is its systematic analysis of all four consent-based
forms of third-party performance and, on that basis, its explanation of recourse
possibilities. The research addresses the following questions:

1. What is the legal nature of a third party’s discharge of an obligation in
cases involving the consent of both parties, the consent of only one, or the
absence of consent?

2. Under what circumstances may the third party seek recourse against the
obligor?

3. Is such recourse based on an automatic transfer of the claim, or does it

arise from the discharge of the original debt and the creation of a new claim in
favor of the third party?
Employing a descriptive-analytical methodology and library-based research,
this inquiry first defines key terms. Recognizing that the nature of contractual
performance is foundational, it briefly examines that concept before analyzing
the nature of performance by a non-debtor and, finally, the conditions for
recourse against the obligor.nThe principal findings are as follows:

1. The nature of performance varies with the obligation’s subject: for a
specific object (‘ayn-e mo‘ayyan), it constitutes a legal event; for a generic debt
in kind (kolli fi al-dhimmah) or an act, it is a unilateral legal act (iqa‘); and for
the performance of a legal act pursuant to a contract, it may be either a contract
or a unilateral act, depending on the subject.

2. Where a third party performs without any agreement with the obligor or
obligee, the nature of the act does not differ from performance by the obligor.
If compelled to pay another’s debt to avert harm to themselves, being legally
authorized (ma’zun), or to the obligor (provided the conditions of Article 306
of the Civil Code are met), the third party may seek recourse against the debtor
based on personal recourse (raj‘uat-e shakhsi).
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3. When a third party performs with the obligor’s agreement (conditional on
recourse), the transaction effectively constitutes a loan to the obligor followed
by performance on his behalf. Its nature is identical to performance by the
debtor, and recourse is available under a loan contract (‘aqd-e qarz).

4. When performance occurs with the obligee’s consent, the arrangement
may be structured as novation (tabdil-e ta‘ahhod) or suretyship (dheman). If
concluded with the debtor’s permission, recourse against him is permitted.

5. When performance is with the consent of both parties, the transaction
constitutes an assignment of debt (havaleh). As the transferee (mohal ‘alayh)
is typically already indebted to the transferor (mohil), the issue of separate
recourse does not ordinarily arise.
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