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ABSTRACT

The implementation of incarceration and
the expansion of "prison-centric policy" (or
"carceralism") along with the emergence of
its detrimental consequences, including the
deleterious effects it imposes on the economy,
society, and the family, have progressively led
"decarceration" to leave its mark on the criminal
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the transformations that have occurred in penal mitigation in furtherance of
decarceration, based on the legislator’s latest intent in the Law on Reduction
of Ta’zir Imprisonment Penalties (2020), while considering international
instruments. Within the corpus of international instruments overseeing penal
transformations in the direction of decarceration, the efforts undertaken
indicate an attention to the principle of the minimal use of this punishment,
attempting to implement it by providing guidelines. Although, for its part,
the decarceration policy in Iran, relying on penal mitigation to reduce the
penal population, has in certain respects brought about positive developments
aligned with these instruments - aiming for the minimal and individualized
application of imprisonment and its replacement with other measures - this
policy has simultaneously posed challenges for this institution which have been
overlooked by the legislator.
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[Extended Abstract]

The implementation of incarceration and the expansion of "prison-centric policy"
(or "carceralism") along with the emergence of its detrimental consequences,
including the deleterious effects it imposes on the economy, society, and
the family, have progressively led "decarceration" to leave its mark on the
criminal policy agendas of states. Consequently, the trend in Iran's criminal
policy, and accordingly its penal policy, is the reduction of imprisonment
sentences and the penal prison population. Based on this, the legislative
approach in the Law on Reduction of Ta’zir Imprisonment Penalties (2020)
pursues decarceration and the use of leniency mechanisms and alternatives.
For this reason, decarceration policy has today become a central objective of
criminal policy, and the transformations introduced in the Law on Reduction
of Ta’zir Imprisonment Penalties confirm this approach. On the other hand,
penal transformations are by no means confined to domestic factors within a
single country; in this regard, international and human rights instruments, as
well as global developments, have also been influential, playing both direct
and indirect roles. Penal mitigation, which is considered one of the effective
tools of criminal policy in implementing the principle of individualization of
punishment (Poena ad individuam aptanda est = the punishment must be fitted to
the individual), achieving greater effectiveness, and attaining the corrective and
rehabilitative goals of punishment, has, in the latest developments of legislative
criminal policy - resulting from prison overcrowding as a consequence of the
growing penal population and carceral policies - been transformed into a tool for
minimalism through prison reduction and decreasing prison population density.
It is therefore essential to examine the most recent developments regarding
"sentence mitigation" as a tool for decarceration, based on these instruments.
The study recruits a descriptive-analytical approach and field research,
examining the transformations that have occurred in the institution of sentence
mitigation in furtherance of decarceration, based on the legislator’s latest intent
in the Law on Reduction of Ta’zir Imprisonment Penalties, while considering
international instruments. In this research, employing a comparative approach
with international instruments, the evolutionary path of penal mitigation prior
to the Law on Reduction of Ta’zir Imprisonment Penalties is first examined,
followed respectively by an analysis of the transformations and challenges of
this institution. Within the corpus of international instruments overseeing penal
transformations in the direction of decarceration, emphasis is placed on the
implementation of necessary standards regarding the treatment of prisoners
and increased judicial control and supervision over prisons, the necessity
of individualization and the minimal use of imprisonment, its conversion
to other alternative punishments, and the prohibition of discrimination in
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sentencing. Although, for its part, the decarceration policy in Iran, relying on
penal mitigation to reduce the penal population, has brought about positive
developments aligned with international instruments - aiming for the minimal
and individualized application of imprisonment and its replacement with other
measures - it has simultaneously faced challenges. The failure to establish a
mechanism for supervising judicial discretion in applying penal mitigation,
ambiguity regarding the possibility of converting certain punishments to
imprisonment, the disproportionate change in the range for determining and
imposing imprisonment sentences as a result of their mitigation, inattention
to certain limitations on the mitigation of imprisonment arising from specific
regulations, failure to address cases where mitigation is practically impossible,
and the legislator’s silence regarding the applicability/non-applicability of penal
mitigation provisions to prescribed (hadd) and retaliation (qisas) punishments,
are among the most significant shortcomings of these developments. Therefore,
the developments in Iran's criminal policy concerning penal mitigation as a tool
for controlling the penal population, while disregarding the process of "carceral
trends in penal legislation" with manifestations of excess or deficiency in
expanding or restricting the scope of applicable crimes and judicial discretion
therein, is proceeding as an institution for "decarceration". The outcome of
legislation such as the Law on Reduction of Ta’zir Imprisonment Penalties
could also be a diminution of the deterrent effect of punishment and a
contribution to impunity for offenders. This outcome indicates that leniency
policies in the enactment of Iran's penal laws are rooted more in exigency and
necessity than in scientific findings and the evaluation of prior penal policy.
Consequently, the "decarceration" discourse in Iran's criminal policy must be
based on criminological and penological findings to be effective in the crisis of
the increasing penal prison population. Otherwise, the enactment of laws such
as the Law discussed above alone will not be sufficient
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