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The structure of rationality is based on four dualistic indicators: perfect/bounded
rationality, typical/personal rationality, intrinsic/instrumental rationality, and
formal /substantial rationality. The structure of every legal system also
incorporates these indicators as its framework, reflecting a regular and reasonable
approach to regulating societal relations. This article examines these four
indicators within the Roman law, common law, and jurisprudence systems. The
research method employed is analytical-descriptive, with data collected through
library research. The findings reveal fundamental differences among the legal
systems and highlight contradictions within the structure of rationality in each
system. In Roman law, the dominant trend leans toward full, kind, and essential
rationality; however, a longstanding challenge exists regarding the interplay
between formal-instrumental and essential-essential rationality. This tension
ultimately results in the fusion of essential-essential rationality (natural human
rights and justice, particularly distributive justice in civil rights) with formal-
instrumental rationality, as manifested in transnational international documents
and domestic laws. In common law, the prevailing and traditional tendency favors
full, kind, instrumental, and formal rationality. Nonetheless, recent trends indicate
a shift toward limited, personal, and substantive rationality, informed by analyses
of behavioral economics of rights and the inherent, immutable principles of human

Keywords: rights. In the jurisprudence system, the dominant trend is toward complete, kind,
Rationality, Structure, intrinsic, and essential rationality. Although all three legal systems exhibit
Contradiction, structural conflicts regarding the form or substance of rationality, they share a

Instrumental, Indicator | common inclination toward perfect rationality.

*Corresponding Author: Esmaeil Keshavarz
Address: Islamic Azad University, Qazvin, Iran. Email: keshavarzsmaeil@gmail.com

Esmaeil Keshavarz. A Comparative Study of the Structure of Rationality, Its Indicators, and Contradictions in
Roman Law (with an Emphasis on French Law), Common Law, and Islamic Jurisprudence



https://doi.org/10.22080/lps.2024.27047.1624
mailto:keshavarzsmaeil@gmail.com

Volume 9. Issue 4. Serial Number 20. Winter 2025. Pages 153 to 178.

Extended Abstract

1. Introduction

Although legal scholars have classified
rationality from various perspectives—
such as substantive versus formal
rationality = and  inherent  versus
instrumental rationality—the comparative
study of the structure of rationality across
legal systems has received limited
attention. This structure may also contain
contradictions that have not been
adequately  considered. In  Islamic
scholarship, while numerous works
address the concept of reason, including
its classification and its role in Islamic
sources, the study of the structure of
reason and its comparison with Western
legal  systems remains  relatively
underexplored. In law, the structure of
rationality in different legal systems can be
analyzed through four key indicators: 1)
perfect or bounded rationality, 2) typical
or personal rationality, 3) substantive or
formal rationality, and 4) intrinsic or
instrumental rationality. This article will
first examine these categories as they
pertain to European law, followed by a
detailed analysis within the Islamic
jurisprudence system.

2. Methods

In this article, we employ a descriptive-
analytical method to examine the
structure of rationality across different
legal systems. The materials collected are
primarily  library-based.  First, the
structure  of rationality and @ its
developments are analyzed through the
lens of four indicators identified within the
Roman and common law systems,
highlighting their inherent structural
contradictions. Next, the structure of
rationality and its contradictions within
the jurisprudence system are analyzed.
Finally, a comparative assessment of the
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structure of rationality across these legal
systems is presented.

3. Findings

The research findings indicate that the
dominant trend in Roman law is perfect,
typical, and substantive rationality.
However, there has been a long-standing
debate regarding the primacy of formal
versus substantive rationality. This debate
ultimately results in the fusion of
substantive  rationality—embodied in
natural human rights and distributive
justice within civil rights—which has been
formalized through transnational
international documents and domestic
laws. In common law, the prevailing and
traditional tendency leans toward perfect,
typical, instrumental, and formal
rationality. Nevertheless, recent trends
suggest a shift toward bounded, personal,
and substantive rationality, as evidenced
by analyses of behavioral economics of
rights and the inherent, immutable
principles of human rights. Within the
jurisprudence system, the dominant
tendency is toward perfect, typical,
intrinsic, and substantive rationality,
although some schools of thought
emphasize duty-oriented, bounded, and
formal rationality. All three legal systems
exhibit a structural conflict between
formal and substantive rationality, yet they
share a common inclination toward
complete and typical rationality.

4. Conclusion

The structure of rationality in Roman law
is based on perfect, typical, and intrinsic
rationality. Additionally, Roman law has
experienced a long-standing conflict
between  substantive and  formal
rationality, which continues to this day,
resulting in a combination of both forms.
This synthesis is evident in the laws of the
European Union and the domestic laws of
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some countries, such as France. In
Common Law, although the dominant and
traditional tendency leans toward perfect,
typical, instrumental, and formal
rationality, emerging approaches indicate
a shift toward accepting bounded,
intrinsic, and real rationality (as seen in
legal analysis and behavioral economics),
as well as substantive rationality grounded
in certain human rights principles. In the
jurisprudence system, while the prevailing
tendency favors perfect, typical, intrinsic,
and substantive rationality, some schools
of thought and scholars incline toward
bounded rationality—for example, the
views of the Ash'ari, Akhbarists, and Ahl al-
Hadith regarding the invalidity of
intellectual independence in interpreting
certain matters (such as the invalidity of
intellectual ijtihad that contradicts valid
Shari'a texts). All three legal systems share
a common predominance of perfect and
typical rationality. The father of the family
in Roman law, the in the jurisprudence
system all reflect the principle of complete

Volume 9. Issue 4. Serial Number 20. Winter 2025. Pages 153 to 178.

rationality within these frameworks.
Across Roman law, Common Law, and the
jurisprudence system, there exists a
structural conflict between substantive
and formal rationality, culminating in a
synthesis that integrates both rationalities
within each legal system.
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