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Extended Abstract

Divorce by mutual consent has emerged as a relatively efficient and less adversarial mechanism for marital dis-
solution in many legal systems. Within the context of Iranian family law, where the unilateral right of divorce
rests primarily with the husband, mutual agreement offers a practical and welfare-enhancing alternative. From
an economic perspective, this form of settlement enables both spouses to negotiate the terms of separation—in-
cluding issues of mahr (dower), nafagah (maintenance), compensation for household labor (ojrat al-mithl), nahlah
(ex gratia payment), and child custody—based on their individual preferences and constraints. Such agreements
have the potential to generate an “added surplus” compared to court-imposed outcomes, which can then be
shared between the parties, thus preserving a degree of cooperation and reducing social and emotional costs.
Negotiation, however, does not occur in a vacuum. It unfolds under what Mnookin and Kornhauser (1979) fa-
mously termed the “shadow of the law.” In Iran, this shadow is particularly pronounced due to the asymmetrical
allocation of rights, doctrinal ambiguities, and the discretionary nature of judicial interpretation. The degree of
legal clarity, predictability of court decisions, and enforceability of outcomes all affect the strategic behavior of
spouses during bargaining.

This study situates divorce by mutual consent within the economic analysis of law, drawing on Coase’s theory
of transaction costs and game-theoretic models of bargaining. It seeks to explain how the legal framework,
by shaping incentives and constraints, influences the efficiency, fairness, and final distribution of outcomes in
negotiated divorces.

The purpose of this article is to provide an economic-legal analysis of the bargaining process in consensual

divorce within Iran’s legal system. The specific objectives are:

1. To identify and explain the legal rights and entitlements that shape the “shadow of the law” for Iranian
spouses—particularly the husband’s unilateral right to divorce, and the statutory and judicial treatment of

‘ THIS WORK IS LICENSED UNDER A CREATIVE COMMONS ATTRIBUTION 4.0 INTERNATIONAL LICENSE



https://doi.org/10.22067/economlaw.2025.90411.1405
https://lawecon.um.ac.ir
https://orcid.org/0000-0003-2637-0969
mailto:dibajafari1@gmail.com

Homepage: https://lawecon.um.ac.ir >< Encyclopedia of Economic Law Journal

mabhr, nafagah, ojrat al-mithl, nahlah, and custody.

2. To analyze how uncertainty in judicial outcomes and inconsistency in court practices influence the parties’
calculations of BATNA (Best Alternative to a Negotiated Agreement) and EATNA (Estimated Alternative to a
Negotiated Agreement).

3. To assess how legal imbalance, informational asymmetry, and transaction costs interact to affect bargaining
dynamics and outcomes.

Finally, the article proposes avenues for legal and procedural reform aimed at reducing transaction costs,
preventing exploitative behavior, and enhancing both fairness and enforceability in negotiated divorces.

Methodology

This study adopts a qualitative, analytical-descriptive approach based on library and documentary research. It
employs tools from the economic analysis of law, negotiation theory, and game theory to interpret the dynamics
of spousal bargaining within Iran’s legal structure. By examining statutory provisions, judicial precedents, and
doctrinal debates, the research delineates how the formal and informal aspects of the legal system influence
negotiation incentives. The analysis is interpretive rather than empirical, seeking to synthesize legal reasoning
with economic rationality to explain the observed patterns of negotiation and dispute resolution.

1. Legal Imbalance and Bargaining Power

Under Iranian law, the husband possesses the unilateral authority to initiate and finalize divorce. This legal enti-
tlement grants him a powerful “threat point” in negotiations, enhancing his bargaining leverage. In contrast, the
woman’s legal instruments—mahr, nafaqgah, ojrat al-mithl, and nahlah—are weakened by practical enforcement
barriers, the husband’s financial capacity, and judicial discretion. As a result, the woman’s BATNA is often weaker
than what the text of the law might suggest. Even though these rights theoretically compensate for the asymme-
try, their effectiveness is undermined in practice, reinforcing structural inequality within the negotiation process.

2. Judicial Ambiguity and the Calculation of EATNA

Doctrinal uncertainty and divergent judicial interpretations complicate the calculation of the EATNA, i.e., the
Estimated Alternative to a Negotiated Agreement. Spouses often cannot accurately predict how a court might
adjudicate disputes concerning ojrat al-mithl or nahlah. Some courts recognize the wife’s claim for domestic
services, while others reject it; some determine the amount based on expert evaluation, while others rely on
judicial discretion. Similarly, the treatment of custody varies depending on interpretations of “the child’s best
interest.” This variability introduces a probabilistic element into negotiations, raising the transaction costs
associated with reaching a mutually acceptable settlement. Risk-averse individuals, particularly women, may
therefore agree to less favorable terms merely to avoid prolonged uncertainty and litigation.

3. Opportunistic Behavior and Escalation of Transaction Costs

The combination of legal asymmetry, weak enforcement mechanisms, and uncertainty fosters strategic and
opportunistic behaviors. Spouses may conceal or transfer assets prior to litigation, threaten to delay divorce
proceedings, or intentionally inflate the other party’s costs by prolonging negotiations. These behaviors not
only increase financial expenses—such as attorney fees, court costs, and administrative delays—but also amplify
psychological stress and time costs. From an economic standpoint, these represent elevated transaction costs
that distort the efficient allocation of the “marital surplus” and lead to suboptimal, often unjust, settlements.

4. Doctrinal Challenges in Mahr, Ojrat al-Mithl, Nahlah, and Custody

The mahr serves as a theoretically strong bargaining instrument for the wife, yet its practical value is eroded
by procedural obstacles such as insolvency claims, asset transfers, and the slow pace of enforcement. The rules
governing ojrat al-mithl and nahlah are plagued by vague statutory language and inconsistent interpretation,
leading to unpredictability in judicial outcomes. Custody, though initially favored toward the mother up to a
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certain age, becomes uncertain upon the father’s request or the mother’s remarriage. In many cases, courts view
custody as non-transferable, thereby limiting its function as a bargaining tool. These inconsistencies shape the
“shadow” within which couples negotiate, often resulting in inequitable trade-offs.

5. The Role of Courts as Arbitrators of the Shadow of Law

Courts in Iran play a dual role: they monitor the legality of agreements and indirectly shape the parties’ expecta-
tions through their jurisprudence. Where judicial oversight is consistent and predictable, it mitigates opportun-
istic behavior and enhances trust in negotiated outcomes. However, the absence of a unified judicial approach
weakens this regulatory function, diminishing the law’s deterrent power. The “shadow” cast by the law thus
fluctuates in density depending on how coherently courts interpret and apply family law provisions.

6. Behavioral and Psychological Factors in Negotiation

Beyond formal legal structures, the negotiation process is profoundly influenced by behavioral and psycho-
logical variables. Each spouse’s risk attitude—whether risk-averse or risk-seeking—affects their willingness to
compromise under uncertainty. A risk-averse spouse, fearing total loss of custody or financial insecurity, may
concede early to avoid litigation. Conversely, a risk-seeking spouse might gamble on a judicial outcome, even
at the cost of delay or emotional strain. Other determinants include the spouses’ temperament, level of legal
knowledge, access to legal counsel, emotional exhaustion, and moral or social considerations.

Moreover, the perception of law itself—whether as a rigid constraint or as a flexible instrument—shapes negotia-
tion dynamics. Parties interpret the “shadow of law” not only through formal legal texts but also through informal
sources such as media narratives, community experiences, and common beliefs. This multiplicity of perceived
shadows means that negotiations are guided as much by subjective expectations as by objective legal rules.

The analysis reveals that consensual divorce in Iran operates within a dense and uneven legal shadow. While, in
theory, negotiated divorce offers a more efficient and welfare-enhancing path compared to judicial adjudica-
tion, in practice, asymmetry in rights, ambiguity in enforcement, and behavioral distortions hinder the reali-
zation of these efficiencies. The combination of high transaction costs, weak legal predictability, and unequal
bargaining positions leads to agreements that are often economically rational but socially unjust.

However, this shadow is not inherently oppressive. If the law is articulated in a transparent, predictable, and en-
forceable manner, its role can evolve from a tool of dominance into a framework for fairness and mutual benefit.
Enhancing judicial consistency, clarifying statutory standards for mahr, ojrat al-mithl, nahlah, and custody, and
reinforcing mechanisms for enforcement would reduce transaction costs and encourage equitable settlements.
Equally important is the strengthening of informational symmetry—through accessible legal counseling, public
education, and standardized mediation procedures—so that both parties can negotiate under conditions of in-
formed consent. By doing so, the law can transform from casting a shadow of coercion to providing a canopy
of fairness and efficiency.

In conclusion, divorce by mutual consent under Iranian law represents not merely a social phenomenon but
a negotiation game structured by economic and legal incentives. The findings underscore the need for legal
reform aimed at reconciling economic efficiency with distributive justice. A transparent and coherent legal
environment would allow the process of divorce negotiation to serve as both a humane and efficient means of
resolving marital breakdowns, minimizing conflict, and fostering a more balanced exercise of autonomy within
the institution of family law
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