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Abstract

he present article, adopting an analytical-comparative ap-
T proach and with a brief reference to the Iranian criminal
justice system, explores the capacities of Kleinfeld's Recon-
structivism Theory in explaining the structural obstacles to realizing
democratic criminal justice.
Within this theoretical framework, which conceptualizes justice as
communication, the transition from the traditional paradigm of trim-
inal law as control'to an institutional architecture based on the three
principles of participation, transparency, and institutional balance is
considered as the fundamental strategy for rebuilding public trust and
repairing normative ruptures.
The research findings indicate that these three principles stand in a
dialectical relationship with one another, so that the absence or weak-
ness of any of them disrupts the overall function of the criminal justice
system. Ultimately, the conducted comparative analysis corroborates
the proposition that legitimacy in the contemporary era is founded
not on technical efficacy, but rather on the fairness of the processes
involved in the production, execution, and supervision of penal power.
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Extended Abstract

Introduction

Problem Statement: The criminal justice system is the most crucial arena for assess-
ing the legitimacy of governance in any society. In Iran, this sphere has become high-
ly challenging in recent years. However, the dominant approaches to analyzing these
challenges have either sufficed to general critiques based on human rights’ principles or
resorted to superficial comparative studies, failing to explain the structural and institu-
tional roots of the legitimacy crisis. The central question of this research is whether an
alternative theoretical framework can explain the structural obstacles to the realization
of democratic criminal justice in Iran.

Literature Review and Research Gap: A review of the literature indicates that tradi-
tional theories (retributivism and utilitarianism) and even modern approaches like re-
storative justice are, each for specific reasons, incapable of explaining the legitimacy
crisis at the macro level. Restorative justice, with its focus on the micro-level and in-
terpersonal relationships, lacks the capacity to analyze the institutional architecture of
penal power. Existing research in Iran (e.g., Gholami, 2024; Mousazadeh et al., 2023)
have mainly critiqued specific instances and have rarely relied on a coherent theoreti-
cal framework for structural analysis. Thus, a research gap exists in applying modern
socio-legal theories to identify the fundamental shortcomings of the Iranian criminal
justice system.

Objectives and Theoretical Approach: This research aims to go beyond general
critiques and provides a structural analysis of the obstacles to achieving democratic
criminal law in Iran. To this end, the article adopts an analytical-comparative approach
and utilizes Joshua Kleinfeld's reconstructionist theory, employing it not merely as a
philosophical concept but as a powerful analytical-institutional framework. The core
of this theory is the paradigm shift from “criminal law as control” to "criminal law as
communication,” where crime is interpreted as a disruption in the collective moral order
and a communicative process.

Hypothesis and Significance: The article hypothesizes that the reconstructionist frame-
work, due to its institutional nature, can delineate three fundamental principles—par-
ticipation, transparency, and institutional balance—thereby revealing the gap between
the existing and the desired situation in Iran and offering a roadmap for targeted insti-
tutional reforms. The significance of this research lies in moving beyond mere problem
description to address their structural roots within the architecture of penal power. Thus,
it provides policymakers, jurists, and civil society activists with a clear perspective on
the requirements for transitioning to good governance in the realm of criminal justice.

Methodology

This qualitative research is applied-developmental in nature, conducted using the
method of directed qualitative content analysis. The rationale of selecting this method is
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its ability to apply a pre-determined theoretical framework (Kleinfeld's reconstructionist
theory) to guide the data analysis process.

Scope and Sampling: The research scope encompasses texts and documents related
to two main areas: 1) Kleinfeld's works as the source of the theoretical framework; 2)
Iranian laws and regulations, specifically the Constitution and the Code of Criminal
Procedure (2013), as tangible examples of Iran's institutional structure. Sampling was
purposive, based on the criterion of "relevance to the three principles of the theory."

Data Collection and Analysis: Data were collected through deep study of library re-
sources and legal texts. The three main categories of "participation," "transparency," and
"institutional balance," along with their subcategories, were considered predetermined
categories for analysis. In the first stage, the indicators of each principle were extracted
and formulated from Kleinfeld's works. In the second stage, Iranian laws were analyzed
using these indicators to identify the degree of alignment or structural gap with each
principle.

Findings

The first finding: The Principle of Participation vs. Centralism in Iran

Within Kleinfeld's theory, participation is the ontological cornerstone of democratic
criminal law, institutionalized at three levels: policy-making, adjudication, and over-
sight. In contrast, the Iranian criminal justice system suffers from deep-seated central-
ism. At the macro level, "directive-based criminal policy” (Najafi Abrandabadi, 2022)
has replaced multi-stakeholder policy-making. At the meso level, Article 305 of the
Code of Criminal Procedure restricts the presence of juries solely to political and press
offenses, contradicting the philosophy of maximum participation. At the micro level,
Article 66 exemplifies "pseudo-participation,” confining the role of NGOs within a nar-
row framework.

The second finding: The Principle of Transparency vs. Systematic Secrecy

Theoretical analysis introduced transparency as the foundation of rational collective
judgment, encompassing three dimensions: informational, argumentative, and proce-
dural. In Iran, we witness "systematic secrecy.” In the informational dimension, the
Law on Publication and Free Access to Information, with its broad exceptions, has ef-
fectively made access to judicial data impossible. In the argumentative dimension, the
dominance of the "principle of legality-Shari'ah compliance™ without clearly defining
the boundaries of normative sources creates "structural ambiguity™ eliminating the pre-
dictability of verdicts. In the procedural dimension, Article 352 of the Code of Criminal
Procedure transforms the principle of public trials from a fundamental right into a judi-
cial privilege.

The third finding: The Principle of Institutional Balance vs. Concentrated Power in
the Prosecutor's Office

Institutional balance acts as a guarantor of power restraint and a response to judicial
elitism. In Iran, the prosecutor's office is a clear symbol of this elitism, where the con-
flicting roles of prosecution, investigation, and adjudication are concentrated within a
single institution. Article 191 of the Code of Criminal Procedure, granting the Interro-
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gator the authority to issue an order towards the accused and their lawyers’ "non-access"
to case files based on vague concepts, is a concrete example of this flawed architecture
violating the principle of impartiality. Hybrid governance mechanisms, such as "inde-
pendent supervisory councils" proposed by the theory, are entirely neglected in Iran.

Sub-finding: The Dialectical Relationship of the Three Principles

These three principles exist in a dialectical relationship with one another: participa-
tion without transparency can devolve into penal populism; transparency without par-
ticipation leads to informational passivity; and both, without institutional balance, can
result in a new form of autocracy.

Conclusions

Summary: This research demonstrated that the legitimacy crisis in the Iranian criminal
justice system is rooted in a "flawed institutional architecture”—one where the logic of
control has prevailed over the logic of communication. Overcoming this crisis requires
moving beyond the traditional paradigm and establishing the paradigm of “criminal law
as communication.” The core of this transition is an institutional redesign based on the
three interconnected principles of participation (infusing collective wisdom), transpar-
ency (the basis for rational oversight), and institutional balance (the guarantor of power
restraint), which together form the legitimacy triangle of a democratic criminal justice
system.

Practical Implications: This framework can serve as the basis for a "roadmap of insti-
tutional reforms™ in Iran: 1) Institutionalizing multi-stakeholder criminal policy-mak-
ing; 2) Redefining the role and expanding the jurisdiction of juries; 3) Amending laws
to guarantee informational, argumentative, and procedural transparency; 4) Establishing
independent supervisory bodies to counterbalance the concentrated power of the pros-
ecutor's office.

New Questions and Suggestions: This research raises new questions: What are the
practical mechanisms for overcoming the resistance of traditional institutions to such
reforms? How can the “structural ambiguity” arising from the principle of legali-
ty-Shari‘ah compliance be resolved to ensure argumentative transparency? Answering
these questions requires interdisciplinary research. Ultimately, reconstructionist theory
transforms criminal justice from a closed fortress of power into a public sphere for
dialogue; achieving this in Iran requires a collective will to transition from exclusive
governance to hybrid and democratic governance.
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