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Abstract

Introduction

Bilateral investment treaties are designed to foster mutual economic
cooperation and protect foreign investments. However, these treaties are
sometimes exploited by investors—whether individuals or corporations—
who are not originally entitled to their protections. One prominent method of
such exploitation is corporate restructuring, undertaken specifically to gain
access to treaty benefits. The ICSID Arbitration Tribunal has encountered
multiple cases involving such tactics and has, in several decisions,
emphasized its unwillingness to entertain jurisdiction where it finds an abuse
of process. Such practices undermine the core objectives of the ICSID
Convention, particularly the promotion of genuine international investment
and sustainable development in host countries. This paper seeks to provide a
detailed legal analysis of process abuse, especially through corporate
restructuring. It evaluates the criteria used by ICSID tribunals to identify and
respond to such abuse and aims to shed light on how international legal
mechanisms can preserve the integrity of investment arbitration.
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Methods

This study employs both doctrinal (library-based) research and qualitative
analysis using questionnaires. First, the legal concept of abuse of process is
explained and distinguished from the closely related concept of abuse of
rights. The paper then examines how abuse of process can be realized
through corporate restructuring and reviews legal responses to this issue.
Finally, the role of good faith and other key legal principles in preventing
abuse is assessed, providing insight into how tribunals evaluate such cases
and maintain fairness in international investment arbitration.

nnndrass

Through detailed analysis, the paper finds that corporate restructuring
carried out with the sole purpose of accessing treaty protection constitutes a
violation of the international principle of good faith. Such actions are often
viewed as circumventing the legitimate objectives of BITs, which include
encouraging foreign investment, ensuring fair treatment of investors, and
contributing to the economic development of host states. ICSID tribunals,
aligning with scholarly views and arbitral precedents, have consistently
refused to recognize jurisdiction in cases where claimants restructure merely
to benefit from treaty protections they were not originally entitled to. These
tribunals have identified specific jurisdictional criteria—personal
jurisdiction, temporal jurisdiction, subject matter jurisdiction, and consent—
which must all be satisfied for a claim to proceed. When claimants fail to
meet even one of these criteria, particularly in situations involving strategic
restructuring close to the emergence of a dispute, their claims are typically
dismissed. This has led to a growing body of case law supporting host states'
objections based on abuse of process.

Cnnclusion

In light of the absence of a clear definition of "investment™ under Article 25
of the ICSID Convention, tribunals have relied on rigorous analysis of
jurisdictional requirements and the overarching principle of good faith to
safeguard the legitimacy of the arbitration process. The consistent
application of these standards serves to deter opportunistic behavior by
investors and to prevent the manipulation of BIT provisions through bad-
faith restructuring. The findings of this study underscore the importance of
upholding procedural integrity and ensuring that ICSID proceedings are not
misused. By doing so, the system can better serve its original purpose—
protecting legitimate investors while supporting fair and sustainable
international investment practices.

Keywords: Abuse of Process, ICSID, Corporate Restructuring, Good Faith,
International Investment Arbitration.
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Judgment, 2018 1.C.J. Rep. 292, 335, para. 146 (June 6).
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2. France—Peru BIT

3. Rene’e Rose Levy and Gremcitel SA v Republic of Peru, ICSID Case No
ARB/11/17, Award (9 January 2015) [Gabrielle Kaufmann-Kohler (President),
Eduardo Zuleta and Rau’l Vinuesa].
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1. Orascom TMT Investments S.a.r.l. v. People’s Democratic Republic of Algeria,
ICSID Case No. ARB/12/35, Award (31 May 2017) (G. Kaufmann-Kohler,
presiding, A. J. van den Berg, B. Stern).
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1. Marko Mihaljevic v. Republic of Croatia, ICSID Case No. ARB/19/35

2. See Eg Impregilo V Argentine Republic (Award) (ICSID Arbitral Tribunal Case
No ARB/07/17, 21 June 2011) [285]; EDF (Services) V Romania (Award) (ICSID
Avrbitral Tribunal Case No ARB/05/13, 2 October 2009) [216]; Duke Energy V
Ecuador (Award) (ICSID Arbitral Tribunal, Case No ARB/04/19, 12 August 2008)
[340]; PSEG Global V Republic Of Turkey (Award) (ICSID Arbitral Tribunal Case
No ARB/02/5, 17 January 2007); Fireman’s Fund Insurance Company V Mexico
(Award) (ICSID Arbitral Award Case No ARB(AF)/02/01, 17 July 2006) [176(K)];
Saluka Investments V Czech Republic (Partial Award) (Permanent Court Of
Avrbitration, 17 March 2006) [302]; Te"Cnicas Medioambientales Tecmed V Mexico
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15 April 2009, paras. 94-95; Mobil Corporation and others v. Bolivarian Republic of

Venezuela, ICSID Case No. ARB/07/27, Decision on Jurisdiction, 10 June 2010,
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para. 2.52 et seq.
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Tokeles v.Ukraine, ICSID Case No. ARB/02/18, Decision on Jurisdiction, 29 April
2004. and Aguas del Tunari S.A. v. Republic of Bolivia, ICSID Case No. ARB/02/3,
Decision on Respondent’s Objections to Jurisdiction, 21 October 2005.
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1. Maffezini v. Spain, Decision on Jurisdiction of 25 January 2000, 40 ILM 1129, at
paras. 93, 94 (2001); Tokios Tokelés v. Ukraine, Decision on Jurisdiction of 29
April 2004, at paras. 106, 107; Lucchetti v. Peru, Award of 7 February 2005, at para.
48; Impregilo v. Pakistan, Decision on Jurisdiction of 22 April 2005, at paras. 302,
303; AES v. Argentina, Decision on Jurisdiction of 26 April 2005, at para. 43; El
Paso Energy Intl. Co. v. Argentina, Decision on Jurisdiction of 27 April 2006, at
para. 61; Suez, Sociedad General de Aguas de Barcelona S.A., and InterAguas
Servicios Integrales del Agua S.A. v. Argentina, Decision on Jurisdiction of 16 May
2006, at para. 29; M.C.1. v. Ecuador, Award of 31 July 2007, at para. 63.

2. Disagreement on a point of law or fact, a conflict of legal views or interests
between parties

3. Mavrommatis Palestine Concessions (Greece v. Great Britain), Judgment of 30
August 1924, 1924 PCIJ (Ser. A) No. 2, at 11.
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1. AGIP v. Congo, Award of 30 November 1979, 1 ICSID Rep. 306 (1993).

2. Report of the Executive Directors on the Convention on the Settlement of
Investment Disputes between States and Nationals of Other States (18 March 1965),
adopted by Resolution No. 214 of the Board of Governors of the International Bank
for Reconstruction and Development on 10 September 1964, 1 ICSID Rep. 23, at 28
(1993).

3. the directness of the legal dispute
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1. Citing Fedax v. Venezuela, ICSID Case No. ARB/96/3, Decision on Jurisdiction,
24 (June 11, 1997).
2. existence of an investment
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1.SGS Société Générale De Surveillance S.A. V. Islamic Republic Of Pakistan,
ICSID Case No. ARB/01/13(2003).

2. Salini Costruttori S.P.A. And ltalstrade S.P.A. V. Kingdom Of Morocco, ICSID
Case No. ARB/00/4, Decision On Jurisdiction, 2001.

3. A Contribution Of Money

4. A Certain Duration

5. An Element Of Risk

6. Salini Costruttori S.P.A. And ltalstrade S.P.A. V. Kingdom Of Morocco, ICSID
Case No. ARB/00/4, Decision On Jurisdiction, 52 (July 23, 2001).

7. Phoenix Action Ltd V. Czech Republic (ICSID Case No. ARB/06/5, Award, 15
April 2009.
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1. Détournement de procédure
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1. Phoenix Action, Ltd. v. The Czech Republic, ICSID Case No. ARB/06/5, Award,
54 (Apr. 15, 2009).
2. .Nationality Planning
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1. The Definition of “Investment” in the Interplay Between IIAs and the ICSID
Convention: Revisiting the Double-Barrelled Approach
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