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Abstract

The criterion for distinguishing between the claimant and the defendant has faced
conflicting opinions among the jurists of Imami jurisprudence regarding the pres-
entation of evidence. Therefore, elucidating the criteria for distinguishing between
the claimant and the defendant in Imami jurisprudence is essential for the imple-
mentation of justice, conflict resolution, and the reconciliation of the opinions of
jurists. Using a descriptive-analytical method, the results indicate that among the
various definitions of the claimant and the defendant provided by the jurists of
Imami jurisprudence, the perspective that regards custom (urf) as a determinative
factor in identifying the claimant and the defendant is more robust. This is because,
due to the lack of a concrete legal definition for the terms ‘claimant’ and ‘defend-
ant,” custom becomes the key determinant for these two roles, and the differences
in definitions arise from the clarification and limitation of their customary and
linguistic meanings. Nevertheless, a precise elucidation and limitation of this cus-
tomary criterion, along with an analysis of disputes from both its Subject Matter
and purpose, appears essential. The subject matter of a dispute is what the parties
refer to; thus, a change in the appearance of the wording and the subject matter of
the dispute can lead to entirely different outcomes. When it comes to bearing the
burden of proof and taking an oath, either party can be the claimant or the denier. If
the purpose of the dispute is the central factor in decision-making, there will only
be one claimant and the other will be a denier, and Actions will be taken based on
the principle of evidence. Clarifying the relationship between the relevant areas in
jurisprudence and the two mentioned theories, and choosing the preferable theory,
is instrumental in accurately identifying the claimant and the denier.

Keywords
Customary Understanding, Criterion (Manat) , Denier, Subject Matter of the Law-
suit (Mahat) , Purpose, Result.
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Extended Abstract

1. Introduction

The fundamental judicial principle in Islamic law, particularly Imami juris-
prudence, is encapsulated in the rule: “Evidence is upon the claimant, and the
oath is upon the one who denies” (Al-Bayyinah ‘ala al-mudda’i wa al-yamin
‘ala man ankar),. This principle is also reflected in modern legal systems, such
as Article 1315 of the French Civil Code and Articles 1257 of the Iranian Civil
Code and 197 of the Civil Procedure Code,. Despite its universality, the law
often fails to provide a precise criterion for distinguishing between the claimant
(Mudda’i) and the denier (Munkir).

Accurately identifying these roles is essential for the implementation of jus-
tice and the resolution of hostilities, as it determines which party bears the bur-
den of proof,. However, this identification becomes complex when a party may
be viewed as a claimant from one perspective and a denier from another. This
research aims to elucidate the criteria for this distinction in Imami jurisprudence,
focusing on the role of custom (Urf) and analyzing the conflict between the
theories of the Subject Matter of the Lawsuit (Masabb) and the Purpose of the
Lawsuit (Gharad),.

2. Research Methodology

This study utilizes a descriptive-analytical method to address the core ques-
tion regarding the relationship between customary criteria and existing juris-
dictional theories,. The research involves a comprehensive review of diverse
sources, including:

e Primary Jurisprudential Texts: Classical and contemporary Imami
works that discuss judicial rules and principles (Qawa’id al-Figh),.

e Legal Doctrine: Contributions from prominent legal scholars such as
Dr. Katouzian and others who have analyzed the burden of proof in civil matters.

e Legal Statutes: Relevant articles from the Iranian Civil Code and Civil
Procedure Code,. The data collected from these sources are analyzed to deter-
mine which theory—Masabb or Gharad—is superior in identifying the claimant
and denier within the framework of customary understanding,.

3. Research Findings

3.1. Standard Jurisprudential Criteria

Imami jurists have historically offered several definitions to identify the
claimant and denier:

Law |

ic

IsLaw

law A Quarterly Journal on,
Vo123 / No.88 / Spring 20261

IS
=



Law |

ic

IsLaw

law A Quarterly Journal ony
Vol.23 / No.88 / Spring 20261

H
—_

— The Role of Custom (urf) in Distinguishing Between Claimant and Defendant and Its ...

e The “Abandonment” Criterion: The claimant is the one who, if they
were to drop the lawsuit, the litigation would cease (Man law taraka al-khusu-
mah la-turik), whereas the denier’s withdrawal does not end the claim.

*  Contradiction of the “Original State” (Asl): The claimant is the party
whose statement contradicts a legal principle or the original state of affairs (e.g.,
the principle of non-indebtedness or non-existence), while the denier’s state-
ment aligns with it.

. Contradiction of the “Apparent” (Zahir): The claimant’s assertion con-
tradicts the apparent or customary state of things (e.g., claiming a wife’s main-
tenance was not paid in a society where such payment is the norm), while the
denier’s statement follows the apparent.

e Contradiction of “Actual Evidence” (Hujjah): The claimant is one
whose word contradicts active evidence (Hujjah Fa’liyah), even if it aligns with
a general principle.

3.2. The Primacy of Custom (Urf)

The sources indicate that because there is no specific technical religious defi-
nition (Haqiqah Shar’iyyah) for “claimant” and “denier,” the reference point
must be custom (Urf),,. Jurists like Ayatollah Khui and Imam Khomeini assert
that these are customary concepts, and the various definitions provided in juris-
prudence are merely attempts to clarify and limit the customary and linguistic
meaning,,. Some traditions (Hadith) also suggest that the definition of a claimant
is left to customary understanding, such as the practice of the people of Mecca
regarding household furniture.

Furthermore, the application of Urf is dynamic; for instance, while custom
once assumed mahr was paid before marriage, modern custom assumes it re-
mains a debt unless proven otherwise. Thus, the jurist’s role is to discover the cus-
tomary perception (Murtakaz-e Urfi) of these roles in contemporary contexts.

3.3. Subject Matter (Masabb) vs. Purpose (Gharad)

A critical finding of this study is the distinction between two theories used to
apply the customary criterion:

e Theory of Subject Matter (Masabb): This view identifies the claimant
based on the literal phrasing and appearance of the claim,. If the parties focus
on different aspects of a transaction (e.g., one claims a sale, the other a gift),
this theory may view both as claimants—a situation known as mutual claims
(Tada’i)—requiring mutual oaths (Tahaluf),.

e Theory of Purpose (Gharad): This view focuses on the ultimate goal
or legal effect sought by the parties (e.g., avoiding liability or reclaiming prop-
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erty),. Proponents, including Ayatollah Khui and Shahid Sadr, argue that the
“understanding of the wise” (Bina al-Uqala) naturally looks at the purpose of the
litigation rather than mere wording,,.

The research highlights a tendency in some jurisprudential texts to confuse
the initial filing of a claim with its Masabb. However, the study argues that fo-
cusing solely on Masabb is often un-customary, as changing the wording of a
claim should not fundamentally alter the judicial reality of who is seeking to
change the status quo,.

4. Conclusion

The research concludes that custom (Urf) is the most robust and compre-
hensive criterion for distinguishing the claimant from the denier,. While several
traditional criteria exist, they all serve to refine the customary understanding,.

Importantly, the study finds that between the two analytical frameworks, the
Theory of Purpose (Gharad) is superior,. While the Subject Matter (Masabb)
theory is easier for a judge to apply because it relies on literal wording, the
Purpose theory is more aligned with justice, equity, and the customary core of
the dispute,,. A judge can and should look beyond the superficial phrasing of
a lawsuit to identify the true intent and legal objective of the parties. This ap-
proach prevents the manipulation of legal outcomes through clever wording and
ensures a fairer allocation of the burden of proof,. The study recommends that
judicial practitioners prioritize the actual purpose of claims to avoid the violation
of rights and to uphold the spirit of the “Al-Bayyinah” rule.
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