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One form of criminal responsibility in international crimes is superior responsibility, which includes
both military and civilian officials. With the indictments against high-ranking military and civilian
officials in the cases of Ukraine and Palestine by the International Criminal Court, based on Articles
25 or 28 of the Rome Statute, the question arises: under what conditions can a superior be held
criminally responsible under Article 28, despite the various forms of responsibility established in
Article 25? This article, employing a descriptive-analytical method, examines the statute and case law
of international criminal courts and concludes that superior responsibility in the strict sense is limited
to cases where the superior fails to fulfill their duty to control their subordinates properly. As a result,
due to their omission and in the absence of proof of other forms of responsibility specified in Article
25, they will be recognized as having international criminal responsibility.
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1. Introduction

On March 17, 2023, the International Criminal Court issued an arrest warrant against Vladimir Putin,
accusing him of the illegal deportation and transfer of children under the provisions of Article 8 of the
Rome Statute from the occupied territories of Ukraine to the Russian Federation during the period
from February 24, 2022, onwards. Putin's individual criminal responsibility, as outlined in the issued
indictment, is for committing the alleged crimes either individually, collectively, or through others
under Article 25, or as a commander under Article 28 of the Statute. Additionally, the Prosecutor of
the Court issued an indictment against Benjamin Netanyahu and Gallant (the then-lsraeli Defense
Minister) due to their significant role in proposing a joint plan to use starvation and other violent acts
against the civilian population of Gaza as a weapon to destroy Hamas, ensure the return of hostages,
and impose collective punishment on the civilians of Gaza, based on Articles 25 and/or 28 of the
Statute.

After the issuance of indictments by the International Criminal Court against high-ranking military
and civilian officials of Russia and Israel in the cases of Ukraine and Palestine based on Articles 25
and/or 28 of the Rome Statute, the question arises: What roles and positions did the leaders of Russia
and Israel play in the committed crimes in Ukraine and Palestine that the Court, based on these two
articles, and through a selective approach, seeks to establish their responsibility? What distinguishes
this research from previous studies is the examination of this issue: If a commander actively
participates in the commission of a crime by their subordinates in one of the forms specified in Article
25 of the Statute, is it still possible to resort to Article 28 of the Rome Statute?

2. Methodology

To answer the above questions, this article examines the statutes and jurisprudence of international
criminal courts, particularly the cases of Palestine and Ukraine before the ICC, by descriptive-
analytical method.

3. Results and Discussion

Answering these questions is necessary because in two recent cases before the ICC concerning the
situations in Ukraine and Palestine, which led to indictments and the issuance of international arrest
warrants against the leaders of Russia and lIsrael, both Article 25(3) and Article 28 of the Court's
Statute were cited To this end, it is necessary first to examine the nature and relationships between
superior responsibility and other forms of responsibility, followed by an investigation into the types of
superior responsibility, as well as the elements and conditions required to establish superior
responsibility.

4. Conclusions

The investigations into the practices of the International Criminal Court in the cases of Palestine and
Ukraine suggest that the Court adheres to a hierarchical relationship between the forms of
responsibility outlined in Article 25(3) and Article 28 of the Rome Statute. This is due to the higher
threshold of proof stipulated in Article 25(3) of the Statute. This means that if the elements of
responsibility under one of the paragraphs of Article 25(3) of the Statute are proven, there will be no
need to resort to Article 28 of the Statute. Thus, if the participation of Putin or Netanyahu in the
alleged crimes is proven under the initial four paragraphs of Article 25(3), these officials will be held
responsible not as superiors but for their participation in the committed crimes. It is evident that,
given the unitary nature of the crime in question, which was directly committed by subordinates, it is
no longer possible to simultaneously convict the mentioned officials under Article 28 of the Statute.
This has also been confirmed in the Court's practice in the cases of Katanga, Ngudjolo, and Bemba for
crimes committed in the Central African Republic.

This article concludes that superior liability is a type of liability arising from the act of another due to
the omission of an act caused by the negligence of the commander or superior. The specific sense of
superior liability is inserted in Article 28 of the Court's statutes. The necessary elements to establish
the particular responsibility of a commander include the existence of a subordinate relationship
between the accused (commander) and the direct perpetrator of the crime; The accused, as a superior,
knew or had reason to know that their subordinate (the direct perpetrator) was committing or had
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committed a crime; the accused, as a superior, has refused to take necessary and conventional
measures to prevent or punish crimes committed by subordinates.

The specific type of command responsibility encompasses various kinds of involvement that a
commander may have in crimes committed by their subordinates. Some of these cases refer to the
commander's involvement in preventing the commission of a crime, while other cases refer to the
commander's participation after the crime has been committed. Collecting this wide range of the
commander's responsibilities under one title poses a problem in verifying the nature of the
commander's responsibility. The issue is whether, in the first case, there is a need to prove the causal
relationship between the committed crime and the commander's omission. The jurisprudence of the
Court rejects the need to prove the causal relationship and considers the mere existence of a
relationship to be sufficient. Suppose the causal relationship and significant influence of the
commander in the committed crimes are proven. In that case, they are recognized as an accomplice or
aider (accessory) in the crimes committed by the responsible officers. In fact, this condition of
causality can delineate the boundary between superior responsibility under the forms mentioned in
Acrticle 25(3) and Article 28 of the Rome Statute. Given the level of control and authority that
Netanyahu, as the Prime Minister of Israel, and Gallant, as the Israeli Defense Minister, had in
planning and carrying out actions during the Gaza war, it is doubtful that the responsibility of these
high-ranking Israeli officials would be established solely as superiors due to their omissions. Such an
impact can at least be observed in the case of Putin regarding the forced transfer of Ukrainian
children.
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