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Abstract:

Article 91 of the Islamic Penal Code, in line with attention to the psychological characteristics of
juveniles and avoiding strict criminal responsibility in crimes punishable by Hadd and Qisas, has
introduced a valuable legal provision. However, referring the punishment in Article 91 to the legal
provisions of Chapter 10 of the Islamic Penal Code—when one of the conditions mentioned in this
article is met—has created ambiguity and led to inconsistent judicial practices. In judicial practice, not
only are there different and sometimes conflicting interpretations regarding the determination of
maturity , but the impossibility of applying Hadd and Qisas punishments in accordance with Articles
88 and 89 of the Islamic Penal Code is also challenging. The lack of clear criteria for determining
maturity and sentencing has resulted in the violation of juveniles' rights in some cases, which
contradicts the original purpose of this article. This study, using an analytical-descriptive method and
relying on judicial rulings collected from Tehran courts, examines the prevailing judicial approach
regarding the determination of maturity and sentencing under Article 91.
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1. Introduction

Avrticle 91 of the Islamic Penal Code, in line with considering the psychological characteristics of
juveniles and avoiding the abrupt imposition of criminal responsibility in hadd (fixed)
and gisas (retributive) crimes, introduces a valuable legal provision. However, the referral of
sentencing under Article 91 to the legal provisions of Chapter 10 of the Islamic Penal Code—when
one of the conditions mentioned in this article is met—remains ambiguous and has led to inconsistent
judicial practices. In judicial practice, not only are there differing and sometimes conflicting
interpretations regarding the determination of maturity (rushd), but the impossibility of
reconciling hadd and gisas punishments with Articles 88 and 89 of the Islamic Penal Code also poses
a significant challenge. In judicial verdicts , two distinct approaches exist regarding the application
of Article 91 in determining maturity and alternative punishments for hadd and gisas: The first
approach considers gisas as a haqq al-nas (private right) and hadd punishments as unalterable,
viewing them as hukm shar'i. Consequently, it resists finding a lack of maturity and imposing
alternative punishments in such cases. The second approach, aligned with the legislature’s intent and
considering individual, social, and international interests, utilizes this legal provision to impose
alternative punishments and refrain from affirming maturity in cases of doubt.While granting courts
the discretion to choose among various sentencing options is seen as a form of penal policy freedom,
this policy—especially concerning vulnerable juveniles—should be governed by clear standards and
criteria. In reality, Article 91 suffers from arbitrary sentencing. Key questions arise: Does the judge
have absolute discretion in determining the punishment under Article 91, allowing them to reference
any clause of Article 89 at will? Is there a consistent judicial practice among judges in applying
Avrticle 917 In discretionary (ta'zir) punishments, the penal response is precisely defined according to
the severity of the crime. So why hasn’t a similarly precise approach been adopted
for hadd and gisas punishments, which undoubtedly require even greater scrutiny? This legal
ambiguity and lack of uniformity in judicial practice highlight the need for clearer guidelines to
ensure justice, particularly in cases involving juvenile offenders.

2. Methodology

In this paper, using an analytical-descriptive method and by referencing judicial verdicts collected
from the Tehran Justice Department, the judicial procedure governing the determination of maturity
and sentencing under Article 91 of the Islamic Penal Code is examined.

3. Results and Discussion

Given that the enforcement of punishment under Article 91 is contingent upon the failure to establish
criminal maturity, examining issues related to criminal maturity—including the principle of maturity
or immaturity, the process of proving maturity, the approaches governing the determination of
maturity based on the type of crimes, and finally, how to establish maturity in cases where there is a
time gap between the commission of the crime and the trial—is of great importance in light of studies
derived from judicial case files. Pursuant to Article 2 of the "National Document on the Rights of the
Child and Juveniles," it appears that Article 91 [of the Penal Code] presumes immaturity unless
maturity is proven. To reconcile these provisions, two interpretations may be advanced: First, it could
be argued that Article 2 of the National Document inherently recognizes the lack of maturity and
intellectual capacity in adolescents, thereby rendering further inquiry unnecessary. Alternatively, the
presumption of immaturity stands unless rebutted by evidence of maturity. It may be suggested that
judges, by reinforcing this provision and incorporating it into judicial precedent, could eliminate the
need for forensic medical opinions and other evidentiary procedures. In judicial practice, we
encounter divergent interpretations regarding the determination of criminal maturity (rushd). Some
finalized rulings by the Supreme Court have been issued without any examination of maturity, while
certain chambers of the Court have emphasized the necessity of rigorous maturity verification. In
cases where the accused is referred to the forensic medical center a considerable time after the crime
has been committed, the commission lacks the ability to determine the maturity and mental capacity
of the individual at the time of the offense. In this situation, there is no unanimous opinion among the
branches of the Court and the Special Criminal Court (Juvenile Prosecutor's Office). Whereas,
establishing a principle to assist the judicial process in such cases, avoiding unnecessary delays,
would be highly beneficial. Article 91 of the Islamic Penal Code refers to the determination of
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punishment by citing "the penalties prescribed in this chapter," but it does not explicitly specify which
article applies. Currently, judicial practice primarily relies on the "perpetrator’s age" when assigning
penalties. Specifically: If the perpetrator is a mature individual above the age of 15 (solar calendar),
the penalty is determined according to Article 89. If the perpetrator is a mature individual below the
age of 15 (solar calendar), the penalty is determined according to Article 88. Articles 88 and 89 of the
Islamic Penal Code (IPC) are formulated in accordance with the hierarchical classification of ta’zir
punishments, whereas hudud punishments cannot be fully aligned with this classification. The
judicial authority’s discretionary power to impose alternative penalties for hudud and gisas offenses
may lead to inconsistency in criminal verdicts.

4. Conclusions

Despite the necessity of transparency and clarity in criminal laws, the legislator, in Article 91 of the
Islamic Penal Code, has haphazardly delegated the determination of penalties to the provisions of
Chapter 10 of the same law. However, the impossibility of applying hudud (prescribed)
or gisas (retributive) punishments to the offenses under this chapter has resulted in inconsistent
judicial rulings.The emerging judicial practice reflects an inconsistent approach by criminal justice
actors—sometimes maximalist, sometimes minimalist—in adjudicating hudud and gisas crimes
committed by juveniles. Furthermore, the prerequisites for applying Article 91—such as the method
of ascertaining mental maturity post-crime, the presumption of maturity (or lack thereof), whether the
substituted punishment is inherent or alternative , and the rules governing sentencing—compound the
challenges arising from this referral mechanism.It is recommended that the legislator clarify, either
through an amendment to the Islamic Penal Code or a dedicated executive regulation, the procedural
conditions and standards for implementing Article 91. This should include:The method of verifying
maturity ,The manner of imposing penalties,The nature of substituted punishments ,The rules
governing sentencing. Such clarification would eliminate the current inconsistencies in judicial
practice. The proposed amendment to Article 91 of the Islamic Penal Code (IPC) is:

"In crimes punishable by hadd or gisas involving individuals under 18 years of age (under the Solar
Hijri calendar), the presumption is the lack of mental maturity. If such individuals do not comprehend
the nature or the prohibition of the crime committed, or if there is doubt regarding their mental and
intellectual maturity, they shall be sentenced to the following penalties, as applicable:

a) Confinement in a rehabilitation center for two to five years in crimes where the legal punishment is
execution or life imprisonment.

b) Confinement in a rehabilitation center for one to three years in crimes where the legal punishment
is amputation or retributive punishment (gisas) of a limb.

c) Confinement in a rehabilitation center for three months to one year in crimes where the legal
punishment is between 75 and 100 lashes.

Note: To determine mental and intellectual maturity, the court may seek the opinion of the Legal
Medicine Organization or use any other method it deems appropriate.”
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