Journal of
Islamic Law and
Jurisprudence
Vol.11,No.40

2025

121

Journal of Islamic Law and Jurisprudence (JILJ)

Print ISSN 2476-7565

Vol.11;No0.40;2025
Online ISSN 2538-3361

Differentiating the Foundations of Judicial
Jurisprudence from Enjoining the Good in

‘Allamah Na'int’s Thought
Morteza Motahhari Fard () 0<

1. Assistant Professor, Department of Islamic Jurisprudence and Law, Faculty of Theology and Islamic
Studies, Meybod University; motaharifard@meybod.ac.ir;
https://orcid.org/0000-0002-5248-3089

Article Info

ABSTRACT

Avrticle Type:
Research Article

Avrticle History:

Received 05 August
2025

Received in revised form
18 November 2025

Accepted 20
November 2025

Keywords:

‘Allamah Na'ini, Judge,
Enjoining the Good,
Hisbah, Necessity.

According to the views of some jurists, one possible approach
to facilitating the establishment of rulings in the chapter of al-
qada’ (judgement) is to draw upon the arguments related to
amr bi al-ma rif (enjoining the good). The shared purposes
of enjoining the good and judicial jurisprudence-such as pre-
venting disorder and promoting social order-together with the
general and unrestricted nature of the arguments supporting
enjoining the good and their potential for broad interpretation,
offer such a possibility. This approach provides greater flex-
ibility for the jurist without subjecting him to the strict limit-
ations and conditions found in the specific evidences related
to judging.

Differentiating or correlating the arguments of judging (adillah
al-gada’) and those of enjoining the good (amr bi al-ma ‘riif)
requires careful examination of their subjects, qualifications,
foundations, and preliminaries. Within the context of imple-
menting the shar‘ and expanding governmental authority, this
process can either extend or restrict the scope of power avail-
able to the Islamic ruler.
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Through a detailed examination of these arguments, and with a focus on the jurispruden-
tial views of ‘Allamah Na'ini, this study aims first to clarify the degree of argumentative
coherence in correlating or distinguishing these two categories, and second to assess the
consistency of ‘Allamah Na'in1’s jurisprudential and political framework-which advo-
cates for an expanded and active role of the shar in governance and public administra-
tion, of which judging is a prime example-in relation to this issue.

The findings, based on a descriptive—analytical method and library research, indicate
that ‘Allamah Na'ini regarded the arguments for judging (adillah al-qada’) and those
for enjoining the good (amr bi al-ma rif) as distinct in subject matter. In situations of
necessity and emergency, he relied instead on the principle of preserving social order
(ga ‘idat hifz al-nizam) and the principle of the guardianship of just believers (wilayat
‘uditl al-mu’'minin). This reflects the exceptional nature of any departure from the specif-
ic conditions governing judgement. Accordingly, his jurisprudential approach remained
strictly text-oriented and disciplined, avoiding any attempt to justify political concepts or
tendencies through selective use of jurisprudential texts.
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