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Introduction

The arbitration agreement, as a key instrument for dispute resolution, has long attracted the
attention of legal scholars and economic actors. A fundamental question arises: does an
arbitration agreement automatically or voluntarily transfer to the transferee along with the
assignment of the main contract or the rights and claims arising from it? This question is
significant because, on one hand, the principle of the autonomy (or reparability) of the
arbitration agreement grants it the status of an independent contract, while on the other hand,
its functional dependence on the underlying contract makes a complete separation difficult. In
the Iranian legal system, despite certain legal gaps and ambiguities, judicial precedent and
doctrinal analysis have sought to provide a coherent answer. This article aims to clarify the
status of transferring arbitration agreements under Iranian law and analyze relevant judicial
precedent, exploring various dimensions of this issue. The primary objective 1s to examine the
assignability of arbitration agreements in Iran, with a focus on judicial decisions and legal
foundations.

Method

This research employs an analytical-descriptive approach, drawing on legal sources including
the Civil Code, the Code of Civil Procedure, the International Commercial Arbitration Law,
and Iranian judicial precedent (including rulings from the Supreme Court and the
Administrative Justice Court). Perspectives from legal doctrine and authoritative foreign
sources are also used for comparative analysis. Data collection is library-based, relying on the
study of legal texts, articles, and published rulings.
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Findings

The findings indicate that Iranian law predominantly favors the principle of the "automatic
transfer" of arbitration agreements. This means that, upon the assignment of the underlying
contract, the arbitration clause contained therein is also automatically transferred to the
transferee, unless otherwise stipulated. This approach has been affirmed in judicial rulings,
including the General Board of the Supreme Court’s decision in Khoshegavar Company v.
Noshab and Malika Companies. In this case, despite the defendants’ objection that the
arbitration clause did not extend to the transferee, the court considered the clause transferable
based on the transferee's legal succession. In contrast, the "independent transfer" of an
arbitration agreement without transferring the underlying contract faces significant challenges
and typically requires explicit stipulation in the transfer agreement or the transferee's express
consent. Similarly, in cases of "indirect transfer," such as the transfer of the contract’s subject
matter or corporate mergers, the transfer of the arbitration agreement depends on establishing
the parties’ intent or the existence of specific authorizations. The research further shows that
contracts of a personal nature (e.g., Mudarabah or agency contracts) or those involving public
property face stricter limitations regarding the transfer of arbitration agreements, often
requiring authorization from competent authorities. For instance, the Administrative Justice
Court has ruled that disputes involving public property cannot be referred to arbitration
without authorization from the Parliament or the Council of Ministers. Comparative analysis
reveals that legal systems such as those in France and England generally accept the automatic
transfer of arbitration agreements as a principle. In Iran, while judicial precedent has
gradually moved toward acceptance of this principle, uniform precedent and explicit statutory
provisions remain lacking.

Conclusion

In conclusion, the transfer of arbitration agreements in Iranian law 1s shaped by the interaction
between the agreement’s autonomy and its practical dependence on the underlying contract.
Although there is a tendency to accept automatic transfer, it 1s essential that the status of the
arbitration clause be clearly specified in transfer agreements. Establishing consistent and
predictable judicial and arbitral precedent can reduce disputes and enhance security for
investment and trade. Ultimately, respecting the parties’ intent and maintaining mutual trust
are key to the effectiveness of arbitration within the Iranian legal system.

English Keywords: Arbitration, Arbitration agreement, Assignment, Independence of
arbitration clause, Accessory Assignment.
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