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Allocation of Restitution Expenses to the Owner
in a VVoid Sale Contract

Abstract

An invalid (void sale) contract of sale has no legal effect in terms of
transferring ownership, and upon the invalidity of the sale, the party in
possession (the receiver) is obligated to return the property to its rightful
owner. The obligation to “return” is not merely the removal of obstacles to
possession, but rather the actual delivery and transfer of the property to the
owner—except in cases where the possessor, despite being religiously and
legally conscientious, was unaware of the invalidity of the contract while
the transferor was aware of both the ruling and the possessor’s ignorance. In
such cases, the mere removal of obstacles suffices for fulfillment of the
obligation to return.

Since returning the property to the owner is mandatory, any expenses
incurred in the process of return are also obligatory as prerequisites for
fulfilling that duty. The general language of the legal and jurisprudential
evidence supporting the obligation to return property indicates that the
entire cost of restitution must be borne by the possessor, regardless of the
amount involved. The only exception is when the act of return causes harm
or is inherently harmful; in such cases, the obligation to return is lifted.
However, if the transferor, despite being mindful of religious and legal
obligations, was unaware of the invalidity of the sale, while the possessor
was fully aware of both the legal ruling and the transferor’s ignorance, then
the costs associated with returning the property shall be borne by the
possessor—even if the return results in harm or involves hardship.

Keyword: Contract, Sale, Invalidity, Restitution Costs



