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Commercial disputes have always faced challenges such as delay in proceedings,
complexity and high costs, and in response to these challenges, alternative dispute
resolution methods, including "private litigation" as a new method in American
law, have attracted special attention in a way Today, ignoring this new and effective
method in resolving commercial claims, not only does not lead to growth and
excellence, but failure in this field is certain. The current research, which was
compiled with a descriptive-analytical method after disambiguation of some topics,
concludes that characteristics such as "volunteering,"; "informality,"; "Confidential
information," and "expediting dispute resolution" have been effective in resolving
commercial claims. Also, after introducing some of the challenges in using the said
institution and that every institution is not free from challenges, appropriate
solutions such as; careful selection of an impartial third party in private
proceedings; Collecting documents; setting realistic expectations; honest
communication with a focus on benefits; Limiting the disclosed information as a
way out of the challenges has been identified and introduced, which can be
established in Iranian law if the above principles are taken into consideration.
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1. Introduction

Disputes are an inseparable part of the business world and there is no escaping it. In the meantime, the quick and
fair resolution of commercial disputes has played an essential role in social stability and economic prosperity, and
the practice has shown that businessmen do not have a firm belief in the official judgment system and tend to settle
their disputes. to use as quickly as possible, cheaply, and without the least challenge in the form of alternative
methods of dispute resolution (ADR). Traditional legal systems, which are based on militancy, face many
challenges, including delay in proceedings, complexity and high costs, which prevent this from being realized.
The belligerent nature of traditional systems also creates fundamental concerns about justice. Also, this system's
focus on the victory of one party and the defeat of the other party destroys the relations between the parties and
instead of discovering the truth and reaching a solution that provides the interests of both parties. Kand emphasizes
on compliance with the law and procedures. Private proceedings were created in response to traditional
proceedings (court and judge) in response to cumbersome procedures, costs and delays. The roots of the
aforementioned proceedings can be found in the case of Telecredit and TR Debilio in America half a century ago
in 1977, and after that it was popularized in an evolved form in American law. (Darvishi Hoyda, 1402: 23) From
the point of view of comparative analysis, the institution of conciliation in Iranian law can be considered to be
very close to the institution of private proceedings, while there are differences between these two institutions with
the explanation that according to Article 180 of Q.A. D.M. Conciliation can be established at any stage of the
proceedings or even outside the court, while private proceedings have no relation to judicial institutions and are
completely independent. Also, another aspect of the difference between the two aforementioned institutions is in
the selection of a third party, in a way that in conciliation, the third party can be any person, but in private
proceedings, the third party to resolve the dispute is usually chosen among experts, lawyers, experts, or old judges.
(Jason, 2010: 113, on the other hand, the compromise agreement is largely set with the intention of resolving the
differences between the parties to the dispute, and its ultimate goal is to reach a final solution, but it is possible in
private proceedings for individuals to test themselves and the other party in line with in future lawsuits, they should
use private proceedings or guidance in order to untie the knot. In any case, the dispute should be untied in private
proceedings as soon as possible by presenting the documents.

The author believes that the meaning of private proceedings in general is to resolve all commercial disputes
of individuals in an environment outside the court, in this method, the services of a third party are used to resolve
the hostility away from any conflict and in the shortest possible time. The background of the research in the
category of private litigation does not directly show a history, so in the research that has been conducted, this issue
has been addressed less as a solution to commercial disputes, and in a way, the research literature has innovation
in this regard. In the current research, the author, while disambiguating the issue, seeks to answer what are the
characteristics of private proceedings? Second, how can private litigation settle commercial claims as a new
method and be established in Iranian law? To find the answer, it is necessary for the research to follow a systematic
theoretical framework. Therefore, to get familiar with this emerging concept under the first paragraph under the
title; The knowledge of private proceedings, the concept, characteristics and implementation process of private
proceedings have been researched, then in the second paragraph under the title of challenges and desirable
solutions of private proceedings, firstly the challenges and then the favorable solutions are examined and finally
in the third paragraph the manifestations of private proceedings that the mentioned institution in It will be able to
resolve the dispute well.

2. Methodology

The authors have tried to use primary sources (including laws, regulations, circulars, judicial decisions, etc.) and
secondary sources (such as books and articles, dissertations, research reports, etc.) in the upcoming research.
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Collect and collect information. Scientific research data centers, official and authoritative websites, libraries and
similar resources.

And considering that the topic of private litigation is in American law and its feasibility is established in Iranian
law, it has been tried to discuss some comparative issues in American law.

3. Results and Discussion

Alternative methods of dispute resolution (ADR) such as "private proceedings" as considered in the American
legal system have not been applied in Iranian law; And the main reason for this neglect of the category of private
proceedings in Iranian law can include; He considered the lack of a necessary legal framework, the unknown
nature of ADR as a method of private proceedings in the society, cultural causes and the belief in the lack of
efficiency of private proceedings in asserting rights and resolving disputes, and at the same time the better
efficiency of courts and the firm implementation of court decisions and orders. . Although private proceedings
cannot be considered as a cure for all the inadequacies and problems of judicial proceedings, but private
proceedings have the ability and capacity to resolve an important and significant part of commercial claims in an
expert manner. Due to its non-aggressive and informal aspect, private proceedings save time and money and avoid
lawsuits that may last months or even years and cause very heavy legal expenses. Also, it has limited the time
required to provide evidence, presentations and the number of main witnesses, and as a result, the cost needed to
resolve the dispute has also been reduced. On the other hand, as in the business world, time is wealth, and dispute
resolution managers spend much less time compared to judicial proceedings. They spend on preparing and
participating in hearings, and these advantages make people welcome to resolve commercial disputes. Therefore,
with the spread of private proceedings in the form of using the capacity of arbitration institutions in Iranian law, it
is possible to attract people's opinion in resolving commercial disputes by explaining the aforementioned benefits.
This situation and the turn of people's opinion towards private proceedings will gradually reduce the number of
courts and the desire to settle disputes through the said institution. The characteristics of private proceedings that
have a positive effect on commercial lawsuits can be based on "voluntariness”, "informality”; He considered
"confidential information" and "expediting dispute resolution". Secondly, the said institution can, with Sirajrai,
"agreement on private proceedings"; "preparation for private proceedings"; "Presentations in private proceedings";
"Negotiation in private proceedings" and "result" to resolve commercial disputes. Of course, it is necessary to
explain that there are always challenges in this path, and solutions such as; "Careful selection of an impartial third
party in private proceedings”, "Collecting documents"”, "Establishing realistic expectations”, "Honest
communication with a focus on interests”, "Limiting disclosed information™ are presented by the author of this
article, which if you pay attention to the aforementioned The possibility of establishing a private judicial institution
in Iran's legal system does not seem unlikely.

4. Conclusions and Future Research

Considering the fact that the foundations of Islamic jurisprudence emphasize the peaceful settlement of disputes
away from conflict and based on peace and compromise, and the method of private proceedings is based on
agreement (peace and compromise) and does not conflict with Sharia standards, and considering the density of
existing cases In the courts and the consequences caused by this inflation, as well as the high sensitivity of
commercial lawsuits and its role in the economy of the society, with the aim of using the capacities of private
proceedings with the aim of solving a significant part of the lawsuits, the necessary planning and infrastructure
should be done. In the first step, the most important step is to introduce this method in the society and clarify the
benefits of its use, to provide the necessary grounds for the establishment of institutions active in the field of
private litigation in commercial lawsuits and, most importantly, to pass appropriate laws regarding alternative
methods of dispute resolution with the approach It is supporting such methods and persuading and encouraging
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people to use them. In the legislative process, one of the most important issues that must be taken into consideration
by the legislator is the provision of a guarantee for the implementation of agreements resulting from the process
of special proceedings in relation to commercial lawsuits. Therefore, the approval of regulations that guarantee the
rights of the parties in this process and support the parties in reaching the result is necessary and necessary. The
success of private proceedings in American law can be attributed to factors such as: flexibility, cooperation,
voluntary nature and creativity of managers in implementing and proposing new methods of resolving commercial
disputes in each case in a special way, and the use of these capacities can be seen as a special method in solving
Commercial lawsuits in Iranian law, leading to a reduction in the density of cases in the courts, should be taken
into consideration by the legislator. Therefore, while establishing the mentioned institution, it is necessary and
necessary to pay attention to maintaining and expanding the aforementioned components, similar to American
law, in order to obtain a similar answer in Iranian law.
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1. Alternative dispute resolution.



Oyl 3 gl 4y A LS ol B g 3 (6,5l SN fud s Jo- 4o 53 R SRl § g0 e pupdls [ )\Sa 5 3lds

fpwjb‘}&w \
dsajﬁa.ﬁ-wﬁbf}g.ia A=)

Lol o (oLl o 3l a4 S ol o ST 30 b3 3815 0 litens (5l 48l L (Gllogeds S )3 (o nas w3130
345 035 SN Juby o (gl 0 30 (s 05 (ol axdlian gl BN 5 e b o805 it ol olisb sl
P e g3 o ((MOrgan, 2012, P. 56) S o il 3l oS3l dislon celsl B sle |y 555 S5 e b ,b o
OBsles 31 (in 4 b a5 0l (S1aaDle B ¢ guupols (al S o fmaly A Al ol g2l 0315 g (ST (13,0
OBAled ¢y b Lo am N Bl 31 ey S o (6 A S o b b aS (b o (653 ) S () Ll asellian HLas I L ak))
(Sl b 3,5 el Ll 53 it o B b slie (6513 4 BB fuap o S| it ()l L) 0l s Ygens oS
S o S 3l a4 olmes (gl s as sl 5 edd wl) Dl 4SS L Cin slias e s e slgily |y el
3 ey ol b oseat 50 Sslplill B L A8 (6 Rosls (b St 4 il s Db pslis (GBS pe g
Lals U315 oo b b 53980 8 und pogaas oyl abils 55 O b 55 Slhlas| (Thomson, 2009, p. 210) .S 5sls oSl
303 Sy Hlo ) Jgdr i Jalds puoguas s p3l3 533 b 053 LS S iy a5 55dome L 03 208 ysbay |y Ozl
b Sl 851 by b QB b 256 3l Sy b e b Jaws sl Coles 51 plinabl (6l andr Sy b b Gl s
.(Frey, 2003, p. 31) ..l ,)Trl;.l\ﬂé S A 9o 53l pgnss b b 31
b (GlS e pde Doy 35t e plonil b b des Sulioy b b 5 Sl ()i SIS (Galp o 3l
S ol Wlpr s 4 e lis dadllas 5 Ggb sl 5l gl S eslinad S Juabs o s sl ) A5l e
bla a5 Conl aes 53 0y b Al ol ke 0313 513 0 ol s a8 Sl OV Saluadlis b fom Al (o g oon p313)
Gk ol 3148 Sl ol slizel g e ellae oS5 s ) b el a5l 5 48,8 5 55 Ll DMl S 5 Cindo
s o855 53 s 02 a3 ) C)kble&ng%wgbﬁf Sbaan 3 5 0l 5 6lSls 55 M - b Dl las
le oLl Suw; Ol 5 5l ol S «Bda pl a0 Gy Sl (Jm ol ooy ol (Glames 4 b b 508 0 Eoly 50l
Aozl Gl L aS das oo |y OISl ) QIS e S1e oy (o JS0 (S o3lizal 33 5 5b o CIU s i 5 oyl A
OO 4y a5 1) b b VS 5 wilge (O] 3550 (S5l 5 (B (B oo &S Juad s d 5 0 b 5SmSR 5550050 Loy

MJ""}J.%““;‘““J“;J’W&}E’
Olpl B g 3> o gar pwysls V=)=

Ao dB6 5 43I b 0Ll Bl 53 (omas o3l &S Sl sy o5 fatge cpl 35S o o) Ol gl Bai oS oS0
5 osas i dls ole a8 505 sloul gt opl 3515 ISl 4S5l 345 ol ol Bai 55 (6 Kawibe 5 sl iler plaslg Lol sl
o5 K 55 (ADR) Ol faabs fom s 5500 (o gl a ST .8 e G 31 558 e slaslgd 5 axll 550 5 S5l 5 oS e (slaolys
Gloosed (ol 3lw 5 oo o b3l gsles s o 5 oliad laslg SILs 5l (Sl o O 5 S e s 1) B S IS
ez)ﬂjbtéjbdé!jﬁwjuﬂ}&bbbwwl.J.Lljsdodsl.i)'.b-bd\ajﬁa;'-w).sbafdﬁq sl Sgliie 3 pumitn 45 (ydons
Lgls g0 a8 Sa e SV gb s p3l5 Syl & 53 15 350 5 DB mgeas wynls 53 (T4 Lo YA (hSen 5 als)8) LS

1. Private proceedings



\\‘~\‘;,L:.~.a55}:ﬂgﬂ\‘SJMLPSJJ;ijéudJ,u‘},b ;a.LFiuLM ',:

L liad g gzmen B Lol 5okl & Dlesens cpl ipd o Jool o S Slosenss (8 Sl 5 (53l Blg 4 s
grose b lad e S5 ke Gl Sl 45 5 e ST Sl Jass oSy 5,5 e Sl B 250 23 b sl Sle
£ pora> gw)m &l .(Eaton, 2006, p. 56)dzun (gl Ml 8y 9> b Jas o 5 olis 55 dalu s 5 4, Jle 5l Ses)
L3l 5o clacs b 31 plSa 5 55 oo SV o Al 3)ls Sl sl Lnh b o3 a8 3 55 oo o gmnms 3D o 51 4l i L ol
3 oA 3 33 Ol ol Soygop5 5 0 Cogaims 0 Y i (6551 45 53 £ Sl Al cpl dolsl ) disgy oo oS oy

o e B B o (5l 38155 3 g (5 Somilen b 2310,

Sb S S eplaly 0,106 CIG e gl 4 ST 531 3,100 1 (5 Soomile b (6513 5l sl Solado o guas w3l
W 35d e b b gl Ll M) sl 4 Sl Sae 355 ! ‘.LA.UH.?J\b;?q%jwﬁa)ydw\&@bjwu\ﬂ
Q\Jx.@.ﬁrbu‘djiwﬁés\}:QT‘_;,.LASJJLLIMJ&?H)&\}:‘%S@}4.:\.9.)9‘\.: c@\oﬁjwy\jwuuﬁgjbds?uw‘
T Colus dlllae (g0 (Dl 2555 Dseesn LIS emmed 5 Aalpn deS el 4 ) (65 bl 5 S (s Al ol
S L Ohlehl 5 Dlebs aS aas o | OWGl ol (B 3,1 4 o )l aeen (Vaughn, 1998, p. 9) us
tyyﬁb@\sdpa&&wjwdk))\bsy&wu}&éfa)ﬂwMﬁbjjdl)la@ﬂ;ﬁéw\)w
(Kat & Kovack, 2016, 35& e u:,'ujcl.@‘_g\ﬂ 3By 5 W o 4 oy 0l 315 L) ol s sl M) 550
p. 13)

2y cydls g Sis .Y -

S50l (S dsb e s s (6, 5emwle (6l (smen wlie aslg L Tl 5 rp Ciliba wosmas sy Shscsls
23 el ol o b e ] j3 aS olias gules M5 6@.';)3 bl 0T (3. 5L 510 o gma o yls 5L sla
Sty Vyans Cylio el isS oS Sl e o) O iy o 5 1 353 iy bty s (b o gl
o o313 dgb 3 G315 Gl (AN Sy sbar 5t 0 S5 (e (313 LLGHEN pU 4 GlasliGil s 53 5355 o0 IS (S
58 4y Al p ol 1o b el 25 e ool ozt G b5 Un Jomoly aSly 6 pslel3l) 5 3 )b g0 S5 52 55
(Clare, 2012, p. 122) aas jls-l 5,503
Ot 5 ey ol LaolSals sy 5 ooy Slaay sy OV 5y (g wyols (ol (35 T omy ) St pesd
SIS Camlem 355005 LT Gisy 53 b b el L y3ls Ligy (S 0kl S i ) 5 Sl Dl e 5 el 350 Sline 4 el
0312 UGl 5> DBl ol iy G315 & calal LR Ald s (oS deld 5 il 5 ol B8 g ¢ Sl Jdr ozl o Sk
Lo cpl dy 395 0 Crgummen oliad & (gl b 8\) 2 sy ol (Clare, 2012, p. 122) 245 o TP G330 SBlas jsbay Loses
g O3k 5 sy b S 33 ol pydls (Lish o 1S ool Sjlas S 5 WaelSals 53 a8 ( pliad gsles OV, oS
s edip b ad e el SEMB) GLE ) (5 Sl 5 (b b ot o Bk Syl cl 5 o SIS, alias Sl
e Glslive 5 o 53 (b b QUL s LS o 3l sl 5 st Jely b o s ety b a BT e
b oole Olsisay SIS sk 53 B 058 Sopes b 558 51l S S o 6 3315 @ olins Sl 43 OF el Lac]

1. Being voluntary
2. unofficial



Oyl 3 gl 4y A LS ol B g 3 (6,5l SN fud s Jo- 4o 53 R Gl ¢ g 3o gua3la [ O)\Sa 5 2lkde

L) Galos sdoms b ¢ S) sbar ol Glo s (Gig5 o gaS (w313 48 o5 ol b W PPN 4 oo S
o 4 ) elS 3l (ol 53 &S (oS ﬁfﬁ.é};)jsuj OleMbl a4 o s 66 b Sl 6&\9(\}5\;&\.&%\
G50 S5 b b 4 o g sl Gl 5 (§3lweslal 5 3 g 5 D] famby o (1 e 4 pl 3525 b 35 Cale o
J}.Q:M‘jﬁ-@)MO@)‘))JOJJ‘)X:M&G\.’H&j;JCJ)}«D)JJA‘O.&‘ .MJJA&wqucb}ﬁj‘&)éébw‘jﬁfsx‘jﬁj‘
.(Clare, 2012, p. 122)

w38 5 0l 5l e ey o p3l3 b dnliie 53 oguas w3l e Al el TN o 55 ) Sy el
@ b Jles Dogops ol pl oS A5 el bl M 8 b )l Lailyy 03 g (g dls s 53 5035 S s e sl
P ot g p3ls ddar 3l I G b LSl s (N algs Sl JS)sb e s en Coeal Sl (55105 L) Lo
ST s 5 Aot |y blie b 5355 835 0 Oogb 5 i bl 5 5528 Ty 1) ilie O b (slad¥aul B das e | plSKel pl G o
(Ware, 2016, p. 76) axS’ oL, Olel oy 50lsS 5o 1y 38155 4y ol 53 HAES 3350 Sy gm > (somny 3315 (S) r)\!

Slownszn A8 oo ol L) Gsim 53 1) S sls Doz ksl g 2 233} (o gmas p331> S S 5l ool Jas 4y g
S Ol 1y olysls Cana b ysls dnls e o b (ol 55 45 o831 s ) 5 3 LB %5.\:.,,)31 e S8 S (sl
S psls cdld enl 53 xS |l olSols Jls 3 pdlante 5 5 gomn) b (JSCoa | oS> Sy el L1515 55 b b g ol s
M (TG 51 AR 5 EVY Slgo 31 slits) S 3651 ) 5 A b sl paanad 5 03,5 Sl 1y 55 Sy 125 o
2,15 Jf‘)di)w\ :)jﬂ):JIéju\quu“é_b-}aLN ‘o@_s\:(..:w

dogsn ilw g ch L5 o8sls 3 G)l;'- Iy S| a8 dzed (ol 3o ;3 (69l Slawio 358 0 Lol ijSG.{ij R
Slezn a4 oyl 5 (o005 (o y313 85 Lol 0l D55 ol LY ol s g el b yme slg 55l mle COKAT slacslis Lol oS
lialy 53 3Lyl OISl osmas sl 55 aS =55 0555 0 gie \)?V\p'\? 9 )}Trl;,ﬁl e @ Sosls Ll tdzea 83195 (g y9ld
Solite L (2l Comns (Slamests 0 Ol o LT a3 45 Sy (slacyal el 15531 303 350 5315 Lo ) 6 5 3D g
2 998 O e ) S GB35 s 0doals (e CIen dSS1 G g 53 a5l el r oS il 5l Aoy ol (sl s A
Wl pd 5 39 g 4 5 b o ga w315 534S S s tl S50 Gla g )l Cole 4 LAl sls g amas ok BB el Cows
RPN s ewydls 5 “;ML;Y“:)‘Y S (5913 alighlg NS 5 5 4l Cdllas Sol 05 5 Conw Ol 0 CoS>- L
bl OGNl Lab g |~ L;L:.,l\));u}.p G815 4 Sl ol 53 (S35 ity oo gns w31 8055 ) a5 .3l 54 5 CJU s 08
B 5 O Jged sl 53 wlysls (6ol Sl oy Bl (6o (S5les 13 pogas unsls 53 Ll snl Blail 5 Jds sl
Lis g anlsl gl 3530 Gla Jooly 8Ll s feol ¢ o sma5 owysls 55 (63l Jamen 53 (03l — 0 ) (Glias (Glmay 5313 555 5LE
(Berger, 2007, p. 90) cul b b (s3laBl _ (5 )l Laslsy slis

Ole) 5 438 O o Ldiins 5 03,5 3LED) (g g g 3100 3 980 65 35 F p cdds SENL j3 a8 e sla Shus Jolae s
B 0354 i BI85 4 (5K b et 3510 3 b3l Al B e b S G500 Gl Sas ot g3l Sl
2L gladnl b o b3l OMes | ol by o 53 3B ol (S 358 o oS 313 B0 4 Slo) (S BB g0 D505
P g ydld 53 0diSo Slde 5 Cim Slizel (lgieas A Ol pde Hava Ga b 3l g 50d e cemny ool b (g sls A5

O b b Al s dnl b b il 58 e 4nlS g e 4y 0l g el 5 nedig s s (Sikews; 51 0oy ol el (505 40
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3. natural justice
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1. Uncertainty in the result
2. Potential costs
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1. Setting realistic expectations

2. Honest communication with focus on benefits
3. Limiting the information disclosed

4. budgeting

5. TELECREDIT

6. TRW
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