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The objective of this article is a study of the possibility of representation of persons
with conflict interest by one attorney in litigation Simultaneously or
Asynchronously. The method of study in this article is descriptive-analytical. In
American law-in which the representation of conflicting interests in the litigation
is considered a matter related to the procedure-althoughit prohibited the attorney
from taking actions that would place him simultaneously or asynchronouslyin such
a situationbetween two or more clients, on the basis of breach of the Constitutional
right, loyalty, confidentiality and Appearance of Impropriety, have prescribed it in
the presence of informed consent exceptionally. It has been raised in the
jurisprudential records of Iranian positive law as a substantitve matter. Although
some jurists based on the existence of the requirement of representation and it's
analogy with prescribingrequirement of Simultaneously civil agency for the parties
in concluding a contract, they absolutely accepted the possibility of representing
them by a single attorney, another group based on the ineffectiveness of the essnce
of representation of parties in dealing with obstacles such as the need to avoid
harming both clients and using outmost degree of effort to repel the opponent,
they rejected it absolutely. In Iranian positive law, the representation of a single

Keywords: attorney from persons with conflicting interests in litigations simultaneously or
Litigants, Exaggeration, Asynchronously is generally prohibited. In spite of prohibiting the representation
Conflict, Interests, from persons with conflicting interests by one attorney in Iranian positive law in
Attorney, Client, Dual general, the uppermostand inspiring rule of "kept contracts"renders the possibility
Representation of accepting such representation in a limited way inferrable, and from this point of

view, Iranian law is approaching to American one.
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Extended Abstract

1. Introduction

The ethical principles related to avoiding
conflicts interest including loyalty,
Confidentiality and Appearance of
Impropriety have been recognized and
widely considered in the case of
representatives since the distant past.

2. Methods

The method of study is a descriptive-
analytical one which was conducted
through the library instruments.

3. Results

In the valid judicial system, it is very
important that the parties have an equal
opportunity to protect their interests as
much as possible. If the interests of two or
more parties are different, it seems
impossible to represent both parties with
the same zeal from the attorney. Any
possibility that the attorney may act or
forbearance that is harmful to the
interests of one or both clients is
prohibited. In this case, several principles
have been proposed in American law,
which can be traced to some extent in
Iranian law as well:

According to the Sixth Amendment of
the United States Constitution: In all
criminal prosecutions, the accused has the
right to have the assistance of an attorney
to defend himself. The Supreme Court of
the United States overruled the conviction
about a person who had a common
attorney with the other accused because it
did not consider the defendant's
unconditional constitutional right to have
an independent attorney.

The representation of the plaintiff and
the respondent in the litigation,

- Lysick v. Walcom (1968)
- Florida Bar v. Ethier (1972)
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Simultaneously requires reducing the
loyalty of the attorney towards one of the
two clients. Accepting the representation
from several defendants or several plaintiff
at the same time also may lead to a
decrease in the attorney's loyalty to some
clients. Despite the initial wunity of
interests, the events that happen at
different stages of the proceedings after
the injured party sues for damages, often
cause the interests of two defendant (the
insurer and the insured) to be different,
although they are not actually conflicting.!

In addition, the attorney and the client
must communicate with each other
confidentially and subsequently
confidentiality must be maintained.
Contrary to the communicated facts, the
content of the communication between
the attorney and the client must be secret
and what was said or written must remain
secret even if the communicated facts are
publicly known.?

The existence of an Appearance of
Impropriety may also reveal the conflict of
the interests of the current client with the
duty of loyalty to the former client. As an
attorney's representation of the current
client, whose interests conflict with the
former client's interests on a matter
unrelated to his former representation, is
considered inappropriate.?

Although in Islamic jurisprudence, the
need for loyalty, loyalty, confidentiality
and appearance of impropriety is not
explicitly mentioned, it can be inferred
from the meaning of the words of the
jurists. Some jurists believe that the
representation of a single person from the
parties to the proceedings is absolutely
not permissible. One of the reasons put
forward to prove this point of view is that

3- Yablonski v. United Mine Workers (1971)
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representation in the proceedings
requires the attorney's exaggeration
towards the client. From a jurisprudential
point of view, it means using outmost level
of effort attorney for the benefit of the
client.

It is not the case that there is a conflict
of interest in every case where there is
dual or multiple representation, but in
many such cases, there is unity or
similarity =~ of interests, and such
representation is more beneficial for
clients than when they are represented by
an independent attorney. In Glaser's case,
due to the lack of express or implied
consent of one of the clients, dual
representation has been violated. In
another case?, a husband who exposed
himself to a conflict of interest by
employing a lawyer for himself and his wife
in a divorce case, cannot later invoke the
rule against dual representation in order
to annul the divorce. Because this general
rule- that attorney cannot represent
conflicting interests- is excluded in cases
where the attorney acts with the full
knowledge and consent of the parties.

A group of jurists, also based on the
general practice of the noble verse "kept
contracts" considered the representation
from the litigants as possible as the
possibility of contracting of civil agency
from the contracting parties. One of the
jurists, following this basic rule and based
on the application and generality of the
evidence, has declared that the
representation of one of the parties is

- Todds v. Rhodes (1920)
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allowed if it does not conflict with the
interests of any of them, just as the
representation of the parties to the
contract is subject to the observance of
the client's interests.

4. Conclusion

In spite of prohibiting the representation
from persons with conflicting interests by
one attorney in Iranian positive law in
general, the principles of freedom of
contract and autonomy of will also require
that whenever a contract is not in conflict
with the law, public order and good
morals, it should be respected. It seems
that the recent approach is compatible
with the accepted point of view in
American law that it is possible to
represent a single person from the
litigants if it is possible for the attorney to
defend all the clients in some way, there is
no conflict of interest between them in the
case and their consent after full disclosure
and from this point of view, Iranian law is
approaching to American one.
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