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1. Introduction

Structural and fundamental transformations in the global economy, particularly over the past three decades, have
significantly altered the nature and composition of valuable assets in national and international markets. While
physical assets and natural resources formed the backbone of economies in the twentieth century, this role has
largely shifted to intangible assets, particularly intellectual property rights, in the twenty-first century. This shift
is not only driven by advancements in new technologies and market globalization but also reflects the growing
need for innovation, creativity, and sustainable competitive advantage.

Intellectual property rights, encompassing a diverse set of exclusive rights such as patents, trademarks, literary
and artistic works, industrial designs, and trade secrets, are key instruments for protecting intellectual crea-
tivity and technological innovation. These rights, by granting exclusive exploitation privileges, provide strong
incentives for investment in research and development while enabling the commercial utilization of intellectual
achievements. It is this capacity for economic exploitation that has transformed intellectual property from a
mere moral or ethical right into a measurable and exchangeable capital asset.

In the context of international investment, intellectual property rights can, like physical assets, be subject to
transfer, licensing, or economic partnerships between foreign investors and host countries. Many bilateral and
multilateral investment agreements, recognizing this role, have explicitly included intellectual property rights
as a form of investment in their texts. While this approach seemingly provides a clear path for the international

protection of these rights holders, in practice, the process of recognizing and protecting intellectual property as
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an investment is complex and often contentious due to interpretive and implementation challenges.

One such challenge is the principle of territoriality in intellectual property rights, which stipulates that the valid-
ity and scope of these rights are confined to the territory of the country that has recognized or registered them.
This means that a patent registered in the investor’s home country is not necessarily valid or enforceable in the
host country unless it is recognized or registered under the host country’s legal system. This limitation makes
the enjoyment of investment treaty protections for intellectual property contingent upon compliance with the
host country’s domestic regulations.

Furthermore, significant variations in the language and structure of investment treaties, ambiguities in the
definition of “investment,” and differing interpretations by international arbitration tribunals have led to varied
approaches in recognizing intellectual property as an investment in different cases and treaties. Even when a
treaty explicitly includes intellectual property rights within the definition of investment, substantive conditions
must still be met to qualify for protection.

In this context, the Salini test, recognized in the practice of the International Centre for Settlement of Investment
Disputes (ICSID) as a key criterion for determining the nature of an investment, plays a central role in evaluating
these rights. This test, with its five specific criteria, provides a framework to assess whether an intellectual
property right possesses the necessary characteristics to qualify for treaty protection.

The importance of addressing this issue stems from the increasing role of intellectual property in cross-border
economic interactions and foreign investments. The lack of a uniform and clear interpretation of the criteria for

recognizing these rights as investments can lead to legal disputes and even diminish investors’ incentives.

2. Purpose

This research aims to provide a comprehensive and structured analysis of the criteria, conditions, and
requirements for recognizing intellectual property rights as investments under international investment law. The
primary objective is to elucidate the pathway and necessary steps to elevate the status of intellectual property
from a national intangible asset to an investment eligible for international protection. This objective is pursued
by focusing on the linkage between the inherent characteristics of intellectual property and the accepted criteria

in the international arbitration system.

The specific objectives of this study are as follows:

* To clarify the role of the territoriality principle in determining the validity and scope of protection for
intellectual property within the context of international investment.

* To examine how the criteria of the Salini test align with the specific characteristics of intellectual property.

» To analyze the interpretive and practical obstacles that hinder the straightforward recognition of intellectual
property as an investment.

» To propose a framework for drafting more precise investment treaties in the field of intellectual property,

ensuring both the interests of investors and the national sovereignty of the host country are safeguarded.
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These objectives aim to foster a shared understanding between countries and international investors to reduce
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disputes arising from definitional and interpretive ambiguities, thereby enhancing legal certainty for all parties

involved.

3. Methodology

The research methodology is analytical-descriptive and based on documentary and comparative studies. Data
were collected from three categories of sources:

International documents and treaties that directly or indirectly address intellectual property, particularly
bilateral and multilateral investment agreements that include intellectual property rights within the definition of
investment. Specialized conventions and treaties in the field of intellectual property, such as the Berne Conven-
tion, the Paris Convention, and the TRIPS Agreement, which establish the general framework for the protection
and recognition of these rights.

International arbitration practices, particularly decisions issued under the framework of the International Centre
for Settlement of Investment Disputes (ICSID), where the interpretation and application of investment criteria in
relation to intellectual property have been addressed.

In analyzing the data, the focus was on the Salini test and its criteria. Each criterion was examined separately in
relation to the characteristics of intellectual property, with an effort to clarify the connection between the inher-
ent features of these rights and the requirements of international investment law. This methodology enabled the
research to identify points of convergence and divergence between the two legal regimes and to propose reforms

based on these findings.

4. Findings

The results of this study indicate that recognizing intellectual property rights as investments is not solely achieved
by their inclusion in the text of a treaty. The realization of treaty-based protection requires meeting substantive
criteria, with active economic exploitation at the core.

Active economic exploitation implies that the intellectual property right is utilized in the host country’s territory
in a manner that plays a tangible role in its economic cycle. This exploitation may include the production of goods
or services based on the right, marketing and sales, licensing, or technology transfer. Without such activities,
even a registered intellectual property right is deemed insufficient under investment criteria.

The principle of territoriality, the second key finding, demonstrates that the validity and enforceability of intel-
lectual property rights are always subject to compliance with the host country’s domestic laws. This means that,
even in the presence of an investment treaty that includes intellectual property within its scope of protection, the
absence of domestic recognition or registration can prevent an investor from benefiting from treaty protections.
Another finding pertains to the flexibility of the economic development criterion in arbitration practices.
Although traditionally considered a component of the Salini test, arbitral tribunals have interpreted this criterion
with flexibility, focusing more on the criteria of capital commitment, expectation of profit, and risk assump-
tion. However, when a clear connection between the exploitation of an intellectual property right and the host

country’s economic growth is evident, the likelihood of its recognition as an investment increases.
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The research also highlights the phenomenon of “regulatory chill,” which occurs when governments refrain from
enacting or enforcing regulations in the public interest due to concerns over potential investor claims. This risk is
particularly significant in areas such as public health or access to medicines, where restricting certain intellectual
property rights may be necessary.

5. Conclusion

The analysis conducted reveals that recognizing intellectual property as an investment requires a two-stage
process. In the first stage, the existence and domestic validity of the intellectual property right in the host coun-
try must be established based on the principle of territoriality. In the second stage, the substantive criteria for
investment, as evaluated under international law and the Salini test, must be assessed. Active economic exploita-
tion plays a pivotal role in navigating both stages.

To reduce ambiguities and disputes, investment treaties should provide a precise and transparent definition of
investment that incorporates the condition of actual exploitation and references domestic laws. Additionally,
arbitral tribunals should interpret these documents in a manner that balances the protection of investors’ rights
with the sovereign authority of the host state, ensuring both the legitimate rights of investors are safeguarded
and the host state’s capacity to pursue developmental goals and public interests is preserved.

Keywords: Intellectual property, foreign investment, ICSID Convention, arbitration law, investment agreements,

salini, intangible assets.
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