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Abstract

Undoubtedly, the statement of jurisprudential rulings related to shares depends on
knowing what it is. An example of this is the difference in the fatwa ruling on the
sale of shares, which is based on different interpretations of what shares are. Also,
what is the nature of shares, in the jurisprudence of certain shares, such as treasury
shares, is influential. So the main question is, what is the truth of stocks? Howev-
er, it should be noted that the analysis of the nature of shares in public companies
requires the analysis of a set of foundations on which the nature of shares is based,
and it has not been comprehensively addressed in the existing researches. In this
article, at the beginning of the writing, the basics and possible sayings have been
stated, and finally, after analyzing and criticizing the nature of shares, some say-
ings have been introduced as selected sayings. One of the things that this article
brought; Analysis is in the basics of analyzing the nature of stocks and making
it methodical so that researchers based on these basics can present their theories
while maintaining a logical course. In this article, the nature of shares based on the
issue of legal personality has been investigated by analytical-descriptive method
and using library sources.
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Extended Abstract

1. Introduction

Determining the essential nature of shares is a necessary prerequisite for
articulating the associated legal and jurisprudential rulings concerning their
sale. Differences in religious and legal interpretations often arise from am-
biguities surrounding the actual truth of a share and the underlying nature
of joint-stock companies. While the economic context of joint-stock com-
panies stems from the modern capitalist system, the precise characterization
of the share within Islamic jurisprudence and established legal frameworks
remains a subject lacking comprehensive analytical study.

The fundamental inquiry of this research is centered on defining the real-
ity of the share. A crucial preliminary requirement for this analysis is the ac-
ceptance of the Separate Legal Personality of the company. The law clearly
affirms that the company, not its shareholders, owns its assets, thereby sev-
ering the shareholder's direct ownership link to the company’s underlying
physical wealth. Furthermore, shares are undeniably recognized as property
possessing financial value.

2. Research Methodology

This article employs an analytical-descriptive research method, relying
on extensive library resources. The methodology begins by establishing
necessary foundational preliminaries required for the analysis of the share's
nature. Subsequently, potential principles and existing theories regarding
the nature of the share are systematically presented, analyzed, and critically
evaluated.

A key aspect of the methodology is the rejection of the "corrective ap-
proach" , where modern institutions are implicitly accepted as rational and
then retroactively justified using existing jurisprudential rules. The research
insists that analysis must focus on the share as an external reality, criticizing
views that define the share in a manner that contradicts legal statutes or the
specialized understanding of the financial market. The analysis is structured
to ensure that the resultant definition is comprehensive and applicable to all
types of shares, including complex cases such as treasury shares.
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3. Research Findings

The research finds that traditional legal classifications, such as classifying
shares as a Real Right versus a Personal Right/Debt, are often insufficient or
confused with the concept of ownership (Milk) of the paper security itself.
Additionally, the common law principle that a debt is non-transferable is not
universally adopted in Islamic jurisprudence, which generally permits the
sale of debt.

A critical review of major theories regarding the share's nature reveals
significant shortcomings:

1. Shared Ownership of Company Assets: This view, which denies the
company's legal personality, fundamentally contradicts the legal and external
reality of joint-stock companies where the company holds title to its assets.

2. Debt from the Company: This theory is rejected because the amount
of the debt is often indefinite before company dissolution, leading to the sale
being void . Furthermore, it fails to differentiate shares from fixed-income
instruments and cannot properly analyze profit distribution without incurring
issues of usury.

3. Dual Nature (Haqq/Ayn): While positing the share as a contractual
right against the company and an objective asset towards third parties, this
theory cannot explain treasury shares, as it results in the issuer and the credi-
tor becoming the same entity, leading to cancellation of the right.

4. Generic Right (Haqq): Defining the share simply as a Haqq (a right
to dividends, voting, etc.) conflicts with Iran's Civil Law, which generally
requires the object of sale (Mab1’) to be an objective asset (‘Ayn).

The analysis concludes that three major perspectives remain theoretically
credible, though each carries its own set of critical objections that must be
addressed: Longitudinal Ownership of company assets, Ownership of the
Accredited Entity (where shareholders own the company itself as an accred-
ited reality), and the definition of the share as a Specific Right.

4. Conclusion

Defining the essential nature of shares is not a purely empirical task but
requires a thorough theoretical framework aligned with field experience and
market function. The theory ultimately adopted must not only have jurispru-
dential justification but must also be comprehensive and robust enough to
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successfully interpret complex modern phenomena such as Separate Legal
Personality and the legal reality of treasury shares. The simplistic reliance
on market custom alone or narrow legal provisions is deemed insufficient
for a complete understanding of the share's essential nature. The continued
ambiguity mandates that researchers combine established legal principles
with the required jurisprudential analysis to introduce a theoretically sound
and applicable ruling.
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