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Research Objective: To investigate the legal authority over the marriage of minors in
jurisprudence and civil law with the aim of finding a solution to protect children and
determining the conditions and limitations of the exercise of this authority by a
compulsory guardian.

Research Method: This research was conducted using a descriptive-analytical method.
Thus, by studying and examining jurisprudential sources (such as narrations and other
evidence) and legal regulations (such as Article 1041 of the Civil Code), the principles
and theories related to the authority over the marriage of minors were described and then
analyzed.

Findings:

- The jurisprudential reasons for the authority over the marriage of minors are definite,
and this is also explicitly foreseen in the Iranian Civil Code (Article 1041).

- The exercise of this authority by a compulsory guardian is not absolute and conditions
must be observed.

- Given social changes such as lifestyle and customs, the marriage of minors in the
present era is not only undesirable, but in many cases causes irreparable harm to the
child.

- According to jurisprudential principles, the exercise of guardianship over a minor's
marriage is subject to two basic conditions: first, the absence of a corrupting factor for
the child, and second, the determination of his/her best interests by experts.

Conclusion: As a result, if a forced guardian in a minor's marriage does not respect
his/her best interests, the annulment of the marriage is a ruling that is consistent with
jurisprudential principles and defensible. This condition of determining best interests is
proposed by experts as a legal solution to prevent possible harm and protect the rights
of children.
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1. Introduction

The guardianship (Wilayah) of the father and paternal grandfather over the marriage of their
minor children is a well-established principle in Islamic jurisprudence (Figh), grounded in
textual evidence from narrations. While historically accepted due to prevailing socio-cultural
norms, this practice is now widely criticized and identified as a form of "child marriage," raising
concerns about its physical and psychological harms. This has led to calls for its prohibition.
The core research problem lies in the jurisprudential disagreement over the precise conditions
for exercising this guardianship, specifically whether the mere absence of detriment
(Mafsadah) is sufficient, or if the active consideration of the minor's best interest
(Maslahah) is required. Furthermore, there is a dispute regarding the legal consequence if this
condition is violated.

1-1.Research Questions
This study seeks to answer the following questions:

In Imami jurisprudence, is the validity of a guardian's arrangement of a minor's marriage
contingent solely on the absence of detriment, or must the guardian actively establish the
minor's best interest?
. What is the legal consequence (e.g., invalidity or non-enforceability) of a marriage contract
conducted without adhering to the required condition (either absence of detriment or presence
of best interest)?

2. Literature Review

The topic of child marriage and paternal guardianship is a persistent and contentious issue in
the Iranian legal system. Previous research includes works such as "A Legal and Jurisprudential
Study of Child Marriage” (2017), which analyzes its social and legal damages. Seyed
Mostaghim Mohaqggeq Damad, in "A Jurisprudential Analysis of Early Marriage in Imami
Jurisprudence” (2018), has attempted to reconcile classical juristic principles with modern
societal needs. Furthermore, researchers like Abbasi and Salehi Nejad, in their work on the
necessities of prohibiting marriage for individuals under eighteen in the Iranian legal system,
have argued for distinguishing the age of religious duty from the age for social and civil rights,
proposing 18 as the legal age for marriage. This study builds upon and engages with these
existing discourses to clarify the specific juristic conditions and their legal enforcement

3. Methodology

This research employs a descriptive-analytical method based on library sources. It conducts a
critical analysis of classical and contemporary Imami juristic texts to investigate the two
primary viewpoints regarding the conditions for guardianship. It then systematically examines
the arguments for different legal consequences (non-enforceability vs. nullity) of violating these
conditions. Finally, the study analyzes the reflection of these jurisprudential debates in the
Iranian legal system, including the Civil Code and relevant court procedures.

4 .Results

On Conditions: The study identifies a major juristic divide. The majority opinion holds that
the absence of detriment is sufficient for the guardian to validly contract a marriage for a
minor. This view is supported by arguments from the principle of "La Darar" (No Harm), the
understanding of the religious community, and consensus. The minority, yet strong,
opinion argues that the mere absence of harm is insufficient; the guardian must actively
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establish that the marriage serves the minor's best interest and welfare (Maslahah and Ghalbah).
This view is supported by reasoning from the "first priority” (Awla) based on Quranic verses
concerning the property of orphans, specific narrations, and the principle of precaution (Ihtiyat).
In Iranian Law: The Iranian legal system, through Article 1041 of the Civil Code, has adopted
the best interest (Maslahah) standard. It permits the marriage of minors (girls under 13 and
boys under 15 solar years) only with the permission of the guardian and the approval of a
court, which must ascertain the minor's best interest. This legal framework aligns with the
juristic opinion that emphasizes Maslahah and empowers a judicial body to prevent potential
abuse by guardians.

5. Conclusion

This research concludes that while the principle of paternal guardianship over the marriage of
minors is uncontested in Imami jurisprudence, its application is fraught with debate. The study
finds that the opinion requiring the guardian to establish the active best interest (Maslahah) of
the minor is more robust and better aligned with the protective spirit of guardianship, the
importance of marriage, and contemporary legal and ethical standards. Regarding legal
consequences, although the non-enforceability of the contract is the more commonly held
juristic view, the arguments for its nullity are compelling, especially in the modern context
where such marriages are increasingly seen as inherently lacking in Maslahah.
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