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ABSTRACT

The concept The discretionary powers has, these days, considerably entered the
German administrative laws system. Its legitimacy, jurisdiction, implementation, and
judiciary control are among the debatable issues of the administrative laws system of
the country. The specific rules, in the German administrative laws system, which are
introduced in the constitutional and administrative laws, are not determining the
mechanisms of the discretionary powertheories of the country. Hence, it has been tried
to make up for it in some constitutional and administrative courts and law literature.
The ideas are diverse, though. This study attempts to present types of discretion
adequacy, judiciary control aspects, and the development of judiciary policies in
Germany.Then let's take a look at Iran's administrative law.The basic question of this
article is what is the importance and position of discretionary jurisdiction in German
administrative law. The basic premise of this article in response to the main question
is that discretionary jurisdiction in German law has provided the basis for the creation
and expansion of some concepts and institutions of administrative law.
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1. The discretionary power is the Trojan Horse of reule of law/ Die Ermessensbefugnis ist das trojanische pferd des
rechtsstaats. (Hans Huber, 1953). (Luis,Silveria, 1995:47).

2. discretionary power

3. Judicial review of administrative discretionary powers
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1. Margin of appreciation = Beurteilungsspielraum
2. Public welfare

3. Public need

4. Public safety

5.Public order

6.BVerfGE 83, 130 - Josefine Mutzenbacher



\f"”;‘”&%g“e)wu\y;:aﬁhﬁ&y@é;ﬁ} |RA

Pyl 53 gl (Sl wdged oylil 33,8 e 3BT b iS5 plulil S w45 Sleenad

Sl rae 5 SUiks (oS w55 (ol el &8 3500 o)Ll GledT ol gloslus el 4 015 0

Sl Al 355 gl s LY -

5348 3L el 5 (b Dl de 5 sl s OIS b ol Codls Bl Jde e s
Slosonad )15 gl (51550 50 b (63500 5 Al 3 55 Lo 58 Sl a4 oldT G5
ol Al e el |y Slodkss Gaseiie I3 51 o2l s Olual oS Ao Sl de e (55400
el milis 5o 3l sl JLis a5 65 503 alBlis Lagyl o s 5 ,d8 cpnd 53 (315 aSST 51 iy Solanenas
ol oMol liad I8 a5 55 Jlasl B lasblins] bl ol 2 okt o |
s 45 Sl o e s S saeb 4 by o (L) oSl 5l Je 1l o Jlesl LB
S s SO Sl 5l (ol Dlalde b by anslie 3 5500l ()l Dlelde (635150 o 53
w05 led oo (S50 b s wilis o ol ol Al 3 e 55 LaelSals ey s Sl 55
Oloanad 55 ol Jlasl Ll G 5 395 olias J s Oul )l ?))w a3 sla S
3 b 5 S5l Sl 53 85 Slagana 5 el ol 55 o)l S dialS e 550l
oyl pnasS  2b 5 IS Dl Caale ;Y)w L gd g0 31 (gl Dlelas (g g

oS5 5 S psloes 5o olalss Ll T s JIyds (55l olS313 e <ty (pl 53 erand (S gen
il 3ol ol VAV Jlun s . sls 515 Colun s o Lb Il 53 (620 kS Y BV (1) o3l G
23 5031 B olSs 1 Sl aS 350 - ae [y Losl el 3 pe A3 il Sl L 1) B 2 olSs 1
s el (S il regdle s SN AalsE ety (65 (oDl 5 (S5 5 sl s (S35
el JbL 1y Sl jgme 5 (g (5,10l oSl Ll adlate LD 5 Laosee 5 5SS (LS Ul 4,
1S 3505 pMe) Jpus Il oS5l 355 33505 ol (ol (55131 el 5 (6,131 e oS5l 53 Lol 15 5
31 3 Al oo Sliad 5 Sl e 035 (S50 @ 35dee LS (53050 i L3 (oliad (6 S5k
&).p).\b-).}&%}‘;@u@jw‘6@:‘3)}&0&3‘3.J;A))\J.;Lg)b‘ruu&:xl.?-‘)3}5- (oS
25 el ol K sl 4 led el anass Coale bl 5 (S5 Sl gaipe S

a5 ke Bld w31 G olSs 15 Sill Ul dias yaseds a5 Sl (gl Slelie Gl

1. Planungsermessen
2. BVerwGE72,300,312.
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1. German Constitutional Court=Bundesverfassungsgericht
2. BVerfGE 8, 274; BVerfGE 9, 137.
3. Flexibility
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2. The principle of the Rechtsstaat

3. Constitutional justisication

4.German idealism

5. Constitutional limitations to the exercise of discretionary powers
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2. Foreseeable
3. Calculable
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1. Facts

2. Area free from judicial control
3.Pouvoiradministratif

4. Intention of parliamen

5. Judicial scrutiny
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1.111égalité.

2. Abuse of discretion

3. Excess of discretion

4. Failure to exercise discretion
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1. Fettering discretion

2.Floatglass case (BVer BVerwGE45, 309).

3. D-Corporation

4. Federal Law on Building = Bundesbaugesetz
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1. Principles proportionality

2. Principles of legal certainty

3. East German Spies case (BVerfGE NJJV1995, 1811)
4. Low Level Flights case (BverwG JZ 1995, 510)
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1. Basic rights (Schranken).
2. Rechtsstaat
3. Assembly case (BVerwGE 26, 135)
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