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of halving with Quranic principles, and the demands of judicial
justice and human dignity, argues for equalizing diya between
genders.
After critically examining the arguments of both perspectives and
noting that the ruling on differential diya lacks explicit Quranic
basis, this study proposes two solutions to reconcile the conflict
between traditional jurisprudence and contemporary legal norms:
First, based on Imam Khomeini’s theoretical foundations rooted
in dynamic jurisprudence, the door to ijtihad is not closed
regarding the equality of diya for men and women. It is possible
to rule for equality, considering the exigencies of time and place,
which aligns with Islamic interests, reason and social justice.
Alternatively, a new approach combining two theories can be
used: accepting the ruling of half diya while simultaneously
providing a solution to compensate for the difference using
secondary titles such as expediency, necessity, maintaining the
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Introduction

Diyeh is one of the laws that were mentioned before Islam, but it was more of a revenge aspect
and was less considered as a compensation and deterrent factor. In Islamic jurisprudence,
Diyeh has been considered from various aspects. Aspects such as the quality of the legalization
of the ransom (establishment or signature), determination or optionality, the role of error or
intentionality of the crime in the amount of the ransom. However, one of the most controversial
issues discussed in the topic of diat is the difference between male and female diat. The issue of
equality or inequality of Diyeh between men and women is one of the issues of concern to human
societies, which in a general view of this theory has two points of view: the first point of view
of the theorists is the inequality of dowry and the second point of view is the equality of dowry
between men and women. The first group, based on the famous fatwa of jurists, consider the
wife’s dowry as half. The second group, relying on the application of Quranic verses and some
hadiths, believe in the equality of men and women.

In the Islamic Penal Code, which was compiled and approved after the revolution, there are
different laws regarding men and women, although some of them have a protective aspect
towards women, but still some cases appear to be discrimination and there is room for analysis
and analyzed and criticized and new correction opinions are presented. This view is the same view
that Imam referred to as dynamic jurisprudence or dynamic ijtihad. According to the analysis and
examination of the nature of dowry and the explanation of the arguments of those who believe in
the equality and non-equality of dowry, it seems that the chapter of ijtihad regarding the equality
of dowry between women and men is not closed. The legislator of the Islamic Republic of Iran
also, in order to eliminate the legal and executive gaps in the field of the difference between
male and female dowry without entering directly into this challenging and specialized issue,
by intensifying the monitoring of the performance of insurance companies, requires them to
pay damages to the victims regardless Gender and religion up to the limit of insurance policy
commitments.

Research background

In order to achieve a basic and stable analysis, the authors of the article have reviewed the
background of the research literature, and the following works were found from the following
articles related to the topic: Hossein Mehrpour (1999), with the title: “Research on the difference
between male and female dowry in the Islamic Penal Code and its jurisprudential foundations”
which examines the differences in the Islamic Penal Code. Soheila Baywardi (2006), with the
title: The difference between men and women in Diyeh, which first expressed the views of
previous and contemporary jurists, and then discussed the jurisprudential basis of Tansif. Sayyid
Fazlullah Mousavi (2013) in an article entitled: Criticism and review of the ruling on women’s
life in the Islamic Penal Code, while explaining both views, has reviewed and criticized the
arguments of the supporters of both theories.

From the review of related works, it was found that although valuable works have been written
and authored in previous years, the innovative aspect of this article is that some works are
related to the old Islamic Penal Code and some others are clearly related to Imam Khomeini’s
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jurisprudence approach. Not cited.

Material and method

In this research, the researcher has tried to explain the jurisprudential foundations of Diyeh and
compensation in Islam with a descriptive and analytical method, and then to compare the laws
of the Islamic Republic in the Penal Code of 1392 with the legal rules of other systems in the
field of human rights and the Convention on the Elimination of Discrimination against WWomen.
and further examine the possibility of providing new solutions to minimize the difference and
discrimination in legal issues between men and women. In the end The researcher has tried to
take into account the comprehensiveness of Islamic principles and rules and the dynamics of
Islamic jurisprudence, and by considering the conditions and requirements of time and place,
and by analyzing, describing and criticizing the theories of equality and non-equality of dowry
between men and women in Shia jurisprudence, and by emphasizing the opinions of jurists.
Contemporary, achieve the process of proving the proposed hypothesis, that is, creating a balance
between Islamic principles and rules and modern human needs.

Results

1-Referring to the fact that some laws of Islamic Sharia are flexible and have the possibility and
power to adapt to current and emerging issues, and also considering the fact that reason is one
of the sources of inference and has the power to distinguish between good and bad; It is possible
to reach some rulings through rational independence, and therefore it is concluded that time and
place requirements are considered effective factors in changing rulings. In the sense that some
of the divine decrees are based on specific issues with restrictions and conditions, and these
conditions and restrictions can change due to the passage of time and local conditions; There will
be a possibility to change the verdict.

2- By looking at the arguments cited by the proponents of the two theories of halving and equality,
it became clear that the ruling on the difference between men and women’s dowry is not derived
from Quranic texts, but is based on narrations that had conflicting narrations. Therefore, to solve
the created problems, a new approach was created which is a combination of two theories; It
means that it accepts the halving and offers a solution to compensate for the difference. In this
approach, using secondary titles such as expediency, necessity, maintaining the system, important
and important rules; Efforts are being made to make the female dowry equal to the male dowry.
This way of working in the legal and legal aspects has been somewhat successful and resulted in
results. According to the Islamic Penal Code, the difference between a man’s and a woman’s diya
is paid from a fund to the injured person or to his family.

Conclusion

The ruling on the difference between male and female Diyeh is not taken from Quranic texts, but
it is documented in narrations, which had conflicting narrations. Therefore, to solve the created
problems, a new approach was created which is a combination of two theories; It means that it
accepts the halving and offers a solution to compensate for the difference.
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