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In judicial jurisprudence, the validity and scope of a judge’s
knowledge are critical issues, particularly given the classification
of judicial knowledge and legal claims. This subject has grown
more complex in contemporary times with the emergence of the
“Authorized Judge” concept and ambiguities in relevant laws.
This paper examines the validity of sensory knowledge acquired
by authorized judges in cases involving crimes against divinity,
focusing on the principles and viewpoints of Imam Khomeini
(RA). The study begins by analyzing sensory perception from
a logical perspective and assessing its potential validation under
Islamic law. It then evaluates the extent of sensory perception’s
validity through intellectual reasoning, identifying the central
axis in the debate over its authoritativeness.

The research presents evidence against the validity of sensory
knowledge in criminal matters, clarifies Imam Khomeini’s
stance on the issue and addresses ambiguities in relevant legal
provisions. The findings reinforce the conclusion that neither
mujtahids nor authorized judges may rely on personal sensory
perceptions in divine penal cases.

1.This article is an extract from the master’s thesis entitled “Investigating the Authenticity of the Suspect

Aggregation Approach and Its Application in Jurisprudence and Law”.
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Introduction.

The knowledge-generating function of the five human senses and the analysis of their error
have garnered a lot of attention from logicians and philosophers of science. This issue has
also drawn the attention of Islamic jurists (fugaha), particularly in relation to establishing
certain jurisprudential and legal matters. However, the mere possibility of sensory error has
not led these scholars and jurists to reject the validity of sensory perception. Human sensory
faculties, among their various functions, are used as direct evidence in the establishment
of crimes. This is manifested in the form of witness testimony and the judge’s reliance
on personal knowledge (‘ilm) derived through sensory perception. In this context, the
personal knowledge of the judge holds a unique position among the evidentiary sources,
so much so that according to Article 212 of the Islamic Penal Code of Iran, as well as the
explicit statements of some jurists, other forms of evidence are considered valid as long
as they don’t contradict the judge’s knowledge. In other words, only in cases where the
judge lacks knowledge does recourse to alternative evidentiary means become permissible.
This, however, raises a question: Is it permissible for Qadi Ma’dhin (a licensed but non-
mujtahid judge) to act upon personal sensory knowledge in cases where the establishment
of the offense requires multiple witnesses? The Islamic Penal Code exhibits a degree of
ambiguity and indeterminacy on this matter, and the fatwas of some jurists are not without
interpretive uncertainty. This paper specifically investigates the admissibility of a judge’s
sensory knowledge in the context of hadd punishments classified under huqaq Allah
(whose legal proof requires the testimony of multiple witnesses) with an approach The
analysis focuses on the jurisprudential foundations and fatawas of Imam Khomeini (RA),
which are deemed valid references within the judiciary in cases where statutory provisions
are unclear. In particular, the discussion centers on cases in which a judge has personally
witnessed the commission of such an offense and subsequently issues a ruling based on
direct observational knowledge.

Material and Methods

The present study employs a library-based research method and falls into the category
of descriptive-analytical studies. To this end, relevant data were extracted from printed
texts and specialized Islamic law software and the Relevant content was organized, and
presented in accordance with chronological priority. Finally, the preferred opinion was
selected based on the jurisprudential foundations of Imam Khomeini (RA), and was critical
evaluated against alternative opinions.

Literature Review

The probative force (hujjiyyah) of a judge’s personal knowledge (‘ilm al-gadi) has
been the subject of significant discussion in jurisprudential texts, and numerous studies.
However, the present article distinguishes itself from previous texts and studies through
novel initiatives and approaches. Among the most relevant studies are the following:

« [sa Valaei (2010), General Methods of Proving Criminal Offenses: An Approach to the
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Views of Imam Khomeini (RA). This article explores the methods of proving criminal
offences the probative force of the judge’s knowledge in establishing criminal liability.

« Kiumars Kalantari and Abbas Salmanpour (2019), The Position of Judge’s Knowledge
in Proving Criminal Matters in Iranian Law. This study examines the jurisprudential and
legal foundations of Judge’s knowledge across various schools of thought and addresses
the statutory provisions related to this matter.

» Abbas Askari and Sajjad Heidari (...), A Reappraisal of the Foundations of reference to
Judge’s Knowledge in Imami Jurisprudence and the Iranian Legal System. This article
examines the underpinnings of the probative force of a judge’s personal knowledge. The
authors argue that while sensory-based knowledge is presumed to be of probative force
when held by a qualified mujtahid judge, it lacks probative value when possessed by a
licensed but non-mujtahid judge (gadt ma’dhan).

Discussion

1. Sensory Data and Their knowledge-Generating Potential

Perceptions acquired through the five human senses are referred to as sensory cognition
(idrak hisst). Within the study of sensory cognition, two central issues have consistently
drawn attention: First, that which is present in the mind of the perceiving subject (the
epistemic agent) is distinct from the external object of perception. Second, there are
instances in which the percept does not correspond to the objective reality it represents.
A common example of such discrepancy is the objects submerged in water, which appear
broken when observed through a glass. Philosophers of logic have resorted to various
analytical means to explain the occurrence of sensory error.

2. The Probative Force of Knowledge Derived from Sensory Perception

There is little doubt that sensory cognition, under normal conditions, reveal or correspond
to external reality. In other words, when the senses function properly and are not impaired
by ambient elements, sensory cognition can be generally deemed highly reliable in the
context of everyday life and rational human conduct. Without such reliance, the very
structure of social life would collapse. Accordingly, the mere possibility of sensory error
cannot by itself negate the probative force (hujjiyyah) of sensory-based judgments. In line
with this, Islamic law (Shari‘ah) frequently adopts the views of rational agents (ugala’) in
affirming the probative force of such perceptions.

3. The Scope of the Probative Force of Sensory-Based Judicial Knowledge in Criminal
Matters

In criminal matters, the gravity of potential consequences and the significance of details
occupy an elevated position. Accordingly, Islamic law—consistent with the rational
conduct of society—does not suffice with a single testimony, whether it stems from a
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judge’s own perception or from an external witness, unless it is corroborated by additional
circumstantial evidence. This stance serves several purposes: it reduces the probability of
sensory error; mitigates the influence of personal interpretations on observation; maintains
the principle of the concealment of huqiaq Allah-related offenses; and ensures public
confidence in the enforcement of severe criminal penalties. Furthermore, when a ruling is
based solely on the judge’s direct observation, the possibility of appeal or reconsideration
is virtually precluded.

4. Objections to the Reliance of a Mujtahid Judge on Sensory-Based Knowledge in
Criminal Matters

The majority of jurists, after affirming the permissibility of the Infallible Imam
adjudicating based on personal knowledge, have extended this permissibility to include
thesensory-derived knowledge of a judge meeting all requisite qualifications (jami* al-
shara’it). However, extending this permissibility to jami‘ al-shara’it Mujtahids lacks
sufficient justification, particularly given that the transmitted narrations and hadith texts
explicitly use the term Imam. Even if one were to argue that jami* al-shara’it jurists, by
virtue of their niyabah (delegated authority) from the Infallible Imams, inherit the same
prerogatives, there still remains reasonable doubt regarding the validity of those particular
prerogatives or ruling capacities that are rooted in the Imam’s infallibility, or for which
such a connection is potentially presumed. All the objections raised against the probative
force of sensory knowledge acquired by a mujtahid judge apply even more forcefully to
non-mujtahid judges.

5. The Perspective of Imam Khomeini on the Issue

Imam Khomeini’s view holds particular significance in this context. Based on two legal
opinions (istiftas) attributed to him, there is a doubt not only regarding the permissibility
of an appointed judge (but not possessing ijtihad) to rely on their own sensory knowledge,
but also concerning the consistency of such reliance with statutory regulations (Article
211 of the Islamic Penal Code). Moreover, according to Imam Khomeini, if a judgment is
issued by a non-mujtahid judge (gadi ma’dhan), the convicted individual retains the right
to request a retrial before a mujtahid judge. In cases where the original ruling was based
on the judge’s personal observation, such a right would be rendered meaningless or futile.

Results

In both everyday life and rational conduct, sensory perceptions and the knowledge derived
from them cannot be disregarded. However, sensory perceptions are always prone to error.
Logically, various analyses have been proposed regarding sensory errors, and the collective
outcome suggests that knowledge based on such perceptions is fallible, particularly
when the perceptions are non-experiential, the relevant senses are impaired, or when
accompanied by faulty analysis. The necessity of relying on sensory-based knowledge,
coupled with its inherent fallibility, has led to the conditional acceptance of probative force
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of such knowledge by rational individuals. The more serious an issue becomes_such as
criminal matters or severe punishments_the more stringent the conditions for its judicial
proof become, whether quantitative or qualitative. Islamic law, in particular, has adopted
a highly stringent approach when it comes to proving such cases, especially crimes that
are solely considered as haqq Allah. These crimes are of a nature that requires detailed
observation for valid testimony. The requirement of multiple witnesses_particularly the
condition of fourfold testimony_significantly reduces the likelihood of error in such cases.
Nevertheless, the prevailing view among Imami jurists holds that a jami‘ al-shara’it judge
may impose punishment solely on the basis of knowledge acquired through personal
observation. While this claim itself is subject to serious objections, even if accepted, it
cannot justifiably be extended to non-mujtahid judges. The conclusions drawn from the
legal opinions (istifta’at) of Imam Khomeini (RA) also corroborates this claim.

Conclusion

Based on the foregoing discussion, the following conclusions may be drawn:

1. Anon-mujtahid judge is under no circumstances permitted to rely on knowledge derived
from personal sensory perception in the adjudication of huqiiq Allah offenses.

2. Even a mujtahid judge is not authorized to act upon personal sensory knowledge in
criminal matters involving hudad (divinely ordained punishments).

3. Reliance on sensory knowledge in criminal cases can render certain legal institutions,
such as appeal courts virtually ineffective.

4. The Islamic Penal Code requires explicit clarification and reforms in this regard.
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