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ABSTRACT

One of the involved issues in precedent for
Deficiency of the rules is dispossession lawsuit
aboat Joint property. This lawsuit is subject to
Special rules as such recognition and Solving Its
ambiguities realizes Justly trial. So we started
writing this article and The consequence was that
in Judicial process; Judges do not have certain
criterion for cognizance the ownership of the
claimant and recognition the defendant in this
lawsuit; Also, at the time of death or disability
or change of one of the claimants or multiple
defendants, they are confused; And in the stage
of enforcement of judgments, these ambiguities
were more be revealed So that How to deliver
and manage the joint property and determine the
standing property have serious ambiguity. In order
to resolve these ambiguities; We hang on Article
43 of the Civil judgments enforcement Act and
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General Assembly of the Supreme Court vote No. 672 and Its defects were
solved with Acceptance of two principles “The result of the dispossession
lawsuit aboat Joint property transmits to all owners” and “Resolving disputes
between partners depends on permission”.
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Trial.
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Extended Abstract]

One of the involved issues in precedent for Deficiency of the rules is
dispossession lawsuit aboat Joint property. In this type of property, the element
of "permission” plays an important role among the owners, and if it is distorted
by one of the partners or a third party, it will be the beginning of a "dispossession
lawsuit aboat Joint property”. One of the most challenging issues raised in the
judicial procedure, due to its legislative inadequacies, is the case of communal
dispossession. Joint dispossession in judicial procedure is called a lawsuit that
one of the joint owners of an immovable property files against another partner
or a third occupier and asks the court to dispossess them. Therefore, a step was
taken in this direction and the result of this research was that at the hearing
stage, the judges do not have a certain criterion regarding the way to verify
the ownership of the claimant in this lawsuit. Some branches of the court are
of the opinion only a claimant with an official document can file such a claim,
and a normal document does not indicate official ownership, and in On the
other hand, some judges believe that the official document is not relevant and
it is possible to verify the claimant's ownership by presenting any evidence,
whether it is an official or ordinary document. In order to solve this conflict,
it should be said that if a property has a history of registration or is in the
process of being registered, only the official owner can take the place of the
petitioner, and if the property is located in places where the public registration
of real estate has not been done, the owner with a normal document can also
It will have the ability to be accepted as a claimant for joint expropriation.
Also, another conflict is formed when one of the several joint owners who
have filed a lawsuit dies or dies, and here it must be said that the spread of the
element of ownership in the components of the joint property has caused the
burden of certain rulings on it, among which, the authority Knowing each of the
owners of the common property in the filing of a lawsuit is expropriation And
the result is that if one of the owners dies during the proceedings, because the
demand of all the claimants is the same, the suspension of the proceedings will
be meaningless and will have no effect other than delaying the proceedings;
And in a situation where one of the many readers of this lawsuit is affected
by death or death, it can be said that the death or death of one of the readers has
no effect on the proceedings against the others. And in any case, according to
Article 43 of the Law on the Execution of Civil Judgments, we should remove
the effect of seizure on the property, the continuation of the proceedings will be
the fairest decision of the court. Another challenge in this field is related to the
change of the plaintiff or the defendant during the proceedings, and considering
that this type of lawsuit is considered an objective lawsuit, it should be said that
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the change of the plaintiff causes the deputy to be considered transferred and
the change of the defendant ineffective. The investigation will continue.

Another area examined in this article is the stage of execution of sentences,
which is more ambiguous, so that after the execution of the sentence of
dispossession, the way of handing over the common property to the convict
has created a serious challenge in the judicial procedure. In order to solve this
challenge, it should be said that in the assumption that the occupier of the joint
property is one of the owners. Madani made a decision about the use of common
property partners But where the possessor is a third party and the previous
possession is with the conviction of the owner, there is no reason to refer to
the permission of the other partners, and by adhering to the jurisprudential
principle of Istihab, he can be put in charge of the property again, unless there
is a reason to refer to the permission of the other partners. It can also be argued
that the convict is the "representative of other joint owners" in this lawsuit, so
until the contrary is proven, the delivery of the property to her is unimpeded.

Also, the management of the common property after the issuance of the
decision to dispossess the common property is another problem, the solution
of which will be nothing but the agreement of the common owners, but it
seems that the partner who is not willing to agree with the other partners for the
management of the common property without a valid reason is somehow guilty.
Regarding the obligation of the same property in the expropriated property,
if according to Article 43 of the Law on the Execution of Civil Judgments,
the entire property is seized and not given to the convict, basically, until the
partners agree to take possession of the joint property, we will not face any
problem, and the partners can During this period, they should submit a request
for demolition of the same properties and obtain an appropriate ruling. But if
we accept the opinion that the property, in the absence of other co-owners, can
be handed over to the convict, the decree of expropriation should be executed
without destroying the property, and the convict can also enter the property and
take all types of benefits, and the obligation to He does not have the right to
preserve the building, nor does he have the right to destroy it until he goes to
the court and asks the court to determine its duty.
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