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V. A noteworthy exception is the work of Robert Cover in whose conception law
becomes the forum of colliding claims of validity, cf Robert M. Cover, ‘The
Supreme Court Y 4AY Term. Foreword: Nomos and Narrative’, 1Y Harvard Law
Review £-1A (Y4AY), For a good recent overview of engagements with legal
pluralism cf Brian Z. Tamanaha, ‘The Promise and Conundrums of
PluralistJurisprudence’, AY Modern Law Review Ye3-YV4 (Y+19)

Y. Antoine Duval, ‘Lex Sportiva: A Playground for Transnational Law*, )4
European Law Journal AYY-A£Y (YY)

¥.As pointed out by recent scholarship on ‘law & political economy’, see David
Singh Grewal and Jedediah Purdy, Introduction: Law and Neoliberalism*, YV
Law and Contemporary Problems Y-YY (Y:VY¢) and Honor Brabazon (ed),
Neoliberal Legality. Understanding the Role of Law in the Neoliberal Project
(Abingdon: Routledge, Y+ V).

¥. As pointed out by research on ‘legal institutionalism’, cf Simon Deakin et al.,
‘Legal institutionalism: Capitalism and the constitutive role of law’, £° Journal
of Comparative Economics VYAA-Y.. (Y.)V);  Geoffrey Hodgson,
‘Conceptualizing capitalism: A summary’, Y+ Competition & Change YV-oY
(Y+Y°); and most recently Katharina Pistor, The Code of Capital. How the Law
Creates Wealth and Inequality (Princeton, Princeton University Press, Y+4).

8. Benedikt Reinke and Peer Zumbansen, ‘Transnational Liability Regimes in
Contract Tort and Corporate Law: Comparative Observations on “Global Supply
Chain Liability*’, Kings’ College London, TLI Think! Paper £/Y+)4, at Yo,

7. Cf Bertram Lomfeld, Die Griinde des Vertrages. Eine Diskurstheorie der
Vertragsrechte (Tibingen: Mohr Siebeck, Y+1©), YAA-Y4.,

V. Cf Dan Wielsch, ‘Global Law’s Toolbox: Private Regulation by Standards’,
7+ The American Journal of Comparative Law) +Ve-))+£ (YY)

A. Cf eg Daniel Damler, Konzern und Moderne. Die verbundene juristische
Person in der visuellen Kultur YAA+—Y4A« (Berlin: Duncker & Humblot, Y+11).

. Cf Stefan Grundmann and Moritz Renner, ‘Vertrag und Dritter — zwischen
Privatrecht und Regulierung’, 1A
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V+. For a lucid plea of preservation cf Matthias Goldmann, ‘A matter of
perspective: Global governance and the distinction between public and private
authority (and not law)’, © Global Constitutionalism £A-A£(Y 1 7)

VY. For an example from certification schemes in global value chains whose
function as social practice needs to be reflected legally cf Klaas Hendrik Eller,
Rechtsverfassung globaler Produktion. Zur sozialen Aufgabe des Rechts der
Globalisierung(PhD thesis, Cologne Y+14), ch. Y.

VY. For such a perspective, towards the legislator, Hanoch Dagan and Michael
Heller, The Choice Theory of Contracts(Cambridge: Cambridge University
Press, Y+ V)

VY. IGLP Law and Global Production Working Group, ‘The role of law in global
value chains: A research manifesto’, ¢ London Review of International Law °V-
79(Y+\7)

\¥. Johan Horst, Transnationale Rechtserzeugung. Elemente einer normativen
Theorie der Lex Financiaria (Tlbingen: Mohr Siebeck, Y+ 4

Vo, Juristenzeitung YVA4-Y4. (Y«)Y) and Aditi Bagchi, ‘Other People’s
Contracts’, Y'Y Yale Journal on Regulation YY)-Yo1 (Y.Ye)

V7. Klaas Hendrik Eller, ‘Is “Global Value Chain” a Legal Concept? Situating
Contract Law in Discourses Around Global Production’, European Review of
Contract Law (Y+Y+)

VV. Lars Viellechner, ‘Responsive Legal Pluralism: The Emergence of
Transnational Conflicts Law’, 1 Transnational Legal Theory ¥)Y-YYY (Y.10)
(studying the ICANN dispute resolution body) .

YA, Martijn W. Hesselink, ‘Democratic Contract Law’, 1) European Review of
Contract Law AY-YY1(Y+10)

V4. Most recently termed an ‘uncontract’ by Shoshana Zuboff, The Age of
Surveillance Capitalism (New York: PublicAffairs, Y+Y4), Y+A et seqq.

Y+. On a recent shift in German legal scholarship cf Oliver Lepsius,
‘Kontextualisierung als Aufgabe der Rechtswissenschaft’, V¢ Juristenzeitung
793-802.(Y+19)
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Y). Roy Kreitner, ‘Voicing the market: Extending the ambition of contract
theory’, 19 University of Toronto Law Journal Y3e-Y¥1 (Y+14)

YY. See on the transatlantic influence of the movement, initiated in Germany
around authors like Eugen Ehrlich, Hermann Kantorowicz and Hugo Sinzheimer,
Katharina I. Schmidt, ‘Law, Modernity, Crisis: German Free Lawyers, American
Legal Realists and the Transatlantic Turn to “Life”, Y3+ Y-)4¥Y’ ¥4 German
Studies Review YYY-Y £+ (Y+17)

YY. See with particular emphasis on the legal and material ‘code’ of global supply
chains Klaas Hendrik Eller, ‘Is “Global Value Chain” a Legal Concept? Situating
Contract Law in Discourses Around Global Production’, European Review of
Contract Law (Y+ Y+, forthcoming); also Peer Zumbansen, ‘Politicizing the Law
of Global Value Chain Capitalism*,) Journal of Law and Political Economy
(Y+Y+, forthcoming) .

Y¥. Stefan Grundmann, Florian Mdslein and Karl Riesenhuber (eds), Contract
Governance. Dimensions in Law and Interdisciplinary Research (Oxford: Oxford
University Press, Y+ 1°)

Yo, W. Micklitz and Andreas Wechsler (eds), The Transformation of
Enforcement: European Economic Law in Global Perspective(Oxford: Hart
Publishing, Y+11), Ye-¢1
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Transnational contract law
Amirreza Mahmoudit / Maryam Boroumand?

Article Number: JHVMN-Y € +4-3YY¢

Abstract

Contract is one of the main concepts of transnational regulation. In light of
various attempts to harmonize contract law at the transnational level (such as
through UNIDROIT), the treaty body itself now forms the backbone of
transnational interactions. However, as this chapter explains, contract theory is
largely unprepared to understand the constitutive role of contracts in regulating
and critiquing transnational social institutions, such as global value chains or
digital platforms. In such scenarios, beyond the fact that the contracts are aimed
at efficiency between the parties, they manifest a plurality of rationalities and
interests and create a space for discourse. Although often fragile, contracts
emerge as equivalents of political institutions such that the state legal order no
longer provides substantial substantive justice. This chapter examines how the
realist and critical traditions in contract theory, in both its American and European
forms, are currently being reconfigured to properly reconstruct transnational
social conflicts.

Keywords: transnational contracts, pluralism, contractual radical, revision of
transnational contract rights.
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