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! Ferrini, Decision No. 5044/2004, pp. 668-69.
I Immunity of State Officials from Forign Criminal Jurisdiction”, Inter-Sessional Meeting of
Legal Experts to Discuss Matters relaiting to International Law Commission to be Held on 10th
April 2012 at Aalco Secretarial, New Delhi, available at:
http://www.aalco.int/background%20paper%20ilc%2010%20april%202012.pdf, p. 8. Ferrini v.
Federal Republic of Germany (2006) 128 ILR 658 at 158-160; Andrea Gattini "War Crimes and
State Immunity in the Ferrini Decision” (2005) 3 (1) J Intl Crim Just 224; Andrea Bianchi
"Ferrini v. Federal Republic of Germany" (2005) 99 (1) AJIL 242; Massimo lovane "The Ferrini
Judgment of the Italian Supreme Court" (2004) 14 Italian Yearbook of International Law 172.
cf Pitrrof, Sabine; "Compensation Claims for Human Rights Breaches Committed by German
Armed Forces Abroad During the Second World War: Federal Court of Justice Hands Down
Decision in the Distomo Case", German Law Journal, Vol. 05, No. 01, 2004, p. 19.
Pasquale De Sena & Francesca De Vittor, "State Immunity and Human Rights: The Italian
Supreme Court Decision on the Ferrini Case", 16 EUR. J. INT'L L. 89, 100 (2005), p. 102.
3 Knuchel, Sevrine; "State Immunity and the Promise of Jus Cogens”, Northwestern Journal of
International Human Rights, Vol. 9, 2011, p. 173.
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2 Weatherall, Thomas; "Jus Cogens and Sovereign Immunity: Reconciling Divergence in
Contemporary Jurisprudence”, Georgetown Journal of International Law, Vol. 46, 2015, p. 1199.
3 "State Immunity for International Crimes; The Case of Germany versus Italy before the 1CJ",
available at: www. Haguejusticeportal.net, pp. 7-8.
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1 Jurisdictional Immunities of States, para. 93.
2 Groundless deconstruction of jus cogens.
3 Dissenting Opinion of Judge Trindade: para. 296.
4 Armed Activities on the Territory of the Congo (New Application: 2002) (Democratic Republic
of the Congo v. Rwanda) (Provisional Measures) 2006, ICJ Rep 6 paras. 32 & 52.
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T Arrest Warrant of 11 April 2000 (Democratic Republic of Congo v. Belguim), paras. 24& 25.

2 Al-Adsani v. United Kingdom (2002) 34 EHRR 11 (Grand Chamber, ECHR), para. 48.
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4 Statute of the International Court of Justice, art. 59.
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1 Charter of the United Nations, art. 94.
i cge 4 a5 Ll JLud (5 st Cosgan 45 o iala olSals plSal uiS i S 35k oo pike |y WLl ol T, T

g pdlel 51 adl wil 05,5 Laii | 059 Goxiame ol oy
3 Arrest Warrant, para. 76. "court refers to Factory at Chorzow" (P.C.1.J., Series A, No. 17, p. 47).
4 Court de Cassation ]Cass[. ]Court of Cassation[ 2e Chamber, Feb. 12, 2003, H.S.A. v. S.A.
(Case No. P.02. 1139.F) (Belg.).
5 Wouters, Jan; "The Judgment of the International Court of Justice in the Arrest Warrant Case:
Some Critical Remarks", Leiden Journal of International Law, Vol. 16, 2003, p. 265.
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! Giuseppe Nesi, "The Quest for a "Full Execution of the ICJ Judgement in Germany v. Italy",
Journal of International Criminal Justice, Vol. 11, 2013, p. 185.
2 Nazi Massacres: We will open a constitution with Germany on compensation, says Terzi" (7
February 2012) Ministry of Forign Affairs available at: www:.esteri.it.
3McMenamin, Matthew; "State Immunity Before the International Court of Justice: Jurisdictional
Immunities of the State (Germany v. Italy), 44 VUWLR, 2013, p. 216.
4 1bid, p. 217.
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L Arrest Warrant of 11 April 2000 (Dem. Rep. Congo v. Belg.), 2002 I.C.J. 3, para. 53.
2 Jurisdictional Immunities of the State (Ger. v. It., Greece Intervening), 2012 1.C.J. 1, para. 56.
Cudgan o 13 15 jol sazie GBI Ol e 5 (il (Ll oy 0090 Cudgan o ¢ e el g darule ( olasas T
AVVA Gao YA s ol ole €G0S ol (oSlowe 035 ol codll (5500
4 Al Adsani v. United Kingdom, ECtHR Application No. 35763/97, Judgment of 21 November
2001, 4, paras 14.
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! Boggero, Giovanni; "Without (State) Immunity, No (Individual) Responsibility", Goettingen
Journal of International Law 5 (2013) 2, p. 396.
2 Prosecutor v. Blaskic, Case No. IT-95-14-AR, Judgment, para. 25 (Int'l Crim. Trib. for the
Former Yugoslavia Oct. 29, 1997).
3 Responsibility of States for Internationally Wrongful Acts, p. 42, para. 13.
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1 Jurisdictional Immunities of the State, para.99.
2 Dissenting Opinion of Judge Yusuf, Jurisdictional Immunities of the State, para. 53.
3 Arrest Warrant of 11 April 2000 (Dem. Rep. Congo v. Belg.), 2002 I.C.J. 3, para. 75, (joint
separate opinion by Higgins, Kooijmans & Buergenthal, J.J.).
4 Yousuf v. Samantar, 699 F.3d 763, 769 (4th Cir. 2012) cert. denied, 134 S. Ct. 897 (2014).
5 Arrest Warrant of 11 April 2000 (Dem. Rep. Congo v. Belg.), 2002 I.C.J. 3, paras. 51-53.
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! Regina v. Bartle and the Commissioner of Police for the Metropolis and others ex parte

Pinochet, 1999, 38 I.L.M. 581 (H.L.) 589, PARA. 644 (Millett, L.).

2 Arrest Warrant of 11 April 2000 (Dem. Rep. Congo v. Belg.), 2002 1.C.J. 3, para. 51.

3 Arrest Warrant of 11 April 2000 (Dem. Rep. Congo v. Belg.), 2002 I.C.J. 3, para. 60.
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! Prosecutor v. Blaskic, Case No. IT-95-14-AR, Judgment, para. 38 (Int'l Crim. Trib. for the
Former Yugoslavia Oct. 29, 1997).
2 Bouterse Case, Petition Nos. R 97/163/12 Sv (Amsterdam Ct. App. Nov. 20, 2000) (Neth)
JUnofficial International Commission of Jurists Translation.
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1 Letter from Paris Prosecutor JeanOClaude Marin to filling attorney Patrick Baudouin (Nov. 16,
1997) dated 16 November 2007, available at
http://www.fidh.org/IMG/pdf/reponseroc23nov07.pdf.
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2 See e.g. Antonio Cassese, When May Senior State Officials Be Tried for International Crimes?
Some Comments on the Congo v. Belgium Case, 13 EUR. J. INT'L L. 853 (2002); See also e.g.
Arrest Warrant Case, Dissenting Opinion of Judge Van den Wyngeart, p. 153, para. 27.
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1 Arrest Warrant Case, para. 61 (obiter dictum).
2 Institute of International Law, Resolution on the Immunity from Jurisdiction of the State and of
Persons Who Act on Behalf of the State in Ccase of International Crimes, (Naples, 2009), Art. 111,
available at http://www.idi-iil.org/idiE/2009_naples_01_en.pdf.
3 Prosecutor v. Taylor, Decision on Immunity from Jurisdiction, Case No. SCSL-03-01-1-,para.65
(Special Ct. for Sierra Leone May 31, 2004).
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1 Matthew McMenamin, op. cit: p.193.
2 Jurisdictional Immunities of the State, para. 64.
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2 Chairman of the Working Group, Report: Convention on Jurisdictional Immunities of States and
their Property, paras. 46-47, U.N. Doc. A/C.6/54/1.12 (Nov. 12, 1999).
3 ICJ, Jurisdictional Immunities of State (Germany v. Italy: Greece intervening), Public sitting
held on Friday 16 September 2011, 2:30 p.m., Verbatim Record, 53, www.icj-cij.org.
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1 1CJ, Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening), Separate
Opinion of Judge Bennouna, paras. 15 et seq. Talmon, Stefan; "Determining Customary
International Law: The ICJ's Methodology between Induction, Deduction and Assertion", The
European Journal of International Law, Vol. 26, no. 2, p. 418. Dominice, "Methodology of
International Law", in Rudolf Bernhardt (ed.), Encyclopedia of Public International Law, Vol. 3,
1997, p. 355.
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! Reparation for Injuries Suffered in the Service of the United Nations , ICJ Reports (1949) 174,
para. 180.
2 Jurisdictional Immunities of States, para. 58.
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Distinguishing between state immunity and the immunity of government
officials in light of the decisions of the International Court of Justice, with
an emphasis on points of similarity and difference

Shadi Tazesh !
Article code: JHVMN-2502-1266

Abstract

It has long been widely believed that the sovereign immunity of states includes
the principle of "equals shall not be subject to each other's authority”, which is
an expression of the principle of non-interference and respect for the
sovereignty of other states. In fact, the purpose of establishing this rule is to
protect and preserve the state and state officials from being present and heard in
the domestic courts of other countries. In contrast, we are faced with
peremptory rules and norms that have, over the years, taken a leading position
in the hierarchy of international law norms for the international community, and
since they cannot be violated in any way, they have placed strong chains on the
functioning of the state and state officials; in such a way that today, adherence
to their implementation is considered a criterion for measuring an efficient and
capable state in the international arena. State officials and bodies, with the
support and blessing of state immunity, find the opportunity to benefit from the
benefits and immunities defined for them in international documents; However,
the Court has not overlooked the fact in its rulings that the immunity of the
State and the immunity of government officials are two distinct issues. In the
present study, what prompted the author to write is the search and finding of
similarities and differences between two rulings that the Court has issued over
the course of a decade on almost similar issues, which have indeed left the same
results and consequences.

keywords: State immunity, immunity of officials, International Court of
Justice.
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