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V- INTRODUCTION

Contracts are a common means of distribution and exchange of wealth. The parties to the contract
act in their own interest and each of them wants to be the winner of the transaction, take as much as
possible and give as little as possible. Thus, the commercial profit is obtained and it becomes an incentive
for money circulation. The law also considers profit-seeking as legitimate and a prerequisite for
contractual freedom. Sometimes the inequality of the exchanged values is so great that disrupts the
economic balance of the contract and the scale of justice deviates to one side. Therefore, since the
economic balance of contracts is one of the main goals and indicators in contract law to realize
commutative justice, in Article £)7 of the Civil Code, the legislator has provided for the right of
termination due to evident deception for the victims of economic inequality.

Oppositely, the parties usually deprive themselves of the options and invalidate them, especially the
option of lesion, in order to stabilize the contract and prevent the termination of the transaction. There was
a disagreement among the courts and the jurisprudence experts as to whether invalidation of lesion
includes all circumstances. Finally, the General Board of the Supreme Court issued unanimous verdict
No. AYY and clarified that "Pursuant to articles £¢)7 et seq. of the Civil Code, in cases of 'gross' fraud, the
deceived party has the right of termination (the option) in accordance with other conditions. If the waiver
of the right is conditioned under Article €A of this law, depending on the circumstances of reasonable
behavior, the aforementioned condition is outside the highest levels of lesion which is conventionally
considered 'Grosser Fraud". Therefore, the purpose of the parties from insertion of lesion clause merely
includes evident deception and doesn’t involve higher levels, i.e. "grosser fraud", because they didn't have
inherent consent in its waiver.
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However, distinction of evident deception from grosser fraud for contract termination is one of the
fundamental challenges, because the correct distinction of evident deception from grosser fraud by a
judge is like a therapist who correctly diagnoses a disease and avoids the unpleasant consequences of a
misdiagnosis. Thus, a correct diagnosis by adopting a correct and close to the truth method can lead to the
economic status restitution of the deceived party or contractual stability and the maintenance of the
economy of the concluded contract and according to circumstances, misdiagnosing can cause economic
failure or the destruction of a contract that has been unjustifiably terminated. Hence, there has always
been an effort to determine a certain and understandable criterion to distinguish evident deception and
grosser fraud. In the legal texts, the "grosser fraud" degree is not mentioned and only in the unanimous
verdict of AY), grosser fraud has been ruled as one of the legal resources. On one hand, the civil law
generally declared custom as the criterion for identifying lesion. Thus, in order to identify grosser fraud it
is necessary to refer to custom by extrapolating the criteria of Article £V of the Civil Code. In the cases
where the waiver of the evident deception option is conditioned, in distinction of gross fraud from grosser
one it must be investigated whether the custom pays attention to the state of the parties or the
circumstances of that transaction or the type of similar transactions or the type of people. Since paying
attention to the unstable and unsteady arbitration of the custom makes it difficult to maintain the justified
and legitimate economic interests of the parties, in order to secure these interests and the intention of the
parties, special attention should be paid to the specific circumstances of the transaction and the parties and
only in cases of ambiguity, one should pay attention to a typical behavior in transactions. Therefore, using
a suitable method in determining the degree of lesion maintains the economic balance of the parties and
the legitimate economic interests, prohibits unhealthy competition and the acquisition of illegitimate
benefits, prevents economic failure and failure of the financial markets, etc.

Therefore, according to the aforementioned unanimous verdict on evident deception and grosser
fraud the challenges of their identification are examined. In paragraph ), we will examine the levels of
lesion option; in paragraph Y, we discuss the benefit of separating gross fraud from grosser fraud and
criticize unanimous verdict No. AY); and in paragraph Y, we discuss the criteria for identifying evident
deception and grosser fraud and its economic efficiency.

Y- PURPOSE

In stipulating waiver of a level of lesion option in transactions, the correct identification of lesion
levels based on the unanimous verdict No. AY) has a direct effect on the survival and stability of the
contract and maintaining the economic balance. Thus, the interpretation of the mentioned condition in the
courts and the solution to resolve the challenge of distinguishing lesion option's levels should be in such a
way that ensures legal and judicial efficiency in terms of economic aspect. Therefore, identifying the
levels of lesion based on the state of the parties and the type of transaction has the efficiency effect on the
market.
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¥- METHODOLOGY

This study is applied in terms of purpose and descriptive- analytic in terms of methodology and
nature. The necessary data and statistics were collected by library method.

t- FINDINGS

Lesion has inconsiderable, gross, and grosser degrees. In order to identify the degree of lesion
against the waiver of option clause, one should pay attention to the present customs, i.e. the status
and intention of the person doing the transaction and the circumstances of the transaction.
Identifying lesion degrees with a legal-economic approach will cause contractual stability,
especially in terms of maintaining the economic system of the parties and the market.
Differentiating the degrees of lesion with an economic approach leads to achieving the highest
profit with the lowest cost. Hence, distinguishing the degrees of lesion according to the present
custom has Pareto-type efficiency, as the reallocation of benefits improves one's status without
making others worse off.

¢- CONCLUSION

By the issuance of unanimous verdict No. AY)Y, the highest level of lesion, i.e. the grosser fraud
which has been used repeatedly by lawyers and jurists was accepted and the levels of lesion legally
divided into negligible lesion (simple lesion), non-negligible lesion in gross amount and non-
negligible lesion in grosser amount and had prescribed support. The basis of identification and
criteria for determining and distinguishing these cases has been assigned to the general custom.
According to Article £V of the Civil Code and the aforementioned unanimous verdict, the basis
for identifying lesion is the contractual custom and the reasonable behavior of individuals. At first,
the legislator has resorted to generic custom to identify simple lesion, evident deception, and
grosser fraud and has considered the general and conventional criteria as the basis of customary
loss. The jurists have also considered a generic criterion (financial loss) as a criterion for
recognition and identification, provided that there are no subjective reasons to the contrary;
otherwise, for subjective and special reasons the generic criterion will be excluded from the
generality and one should pay attention to the specific case and act on it. The legislative process of
the Civil Law and Article ¢)% demonstrates the same principle that in dealing with the criteria for
distinction of evident deception from grosser fraud the court should initially consider
generic custom based on reasonable behavior and conventional custom. If the generic
custom doesn’t neglect in differences of the exchanged values or considers the amount to
be grosser, it dictates the positiveness of the option. Then, the party (deceived party) who
claims that the specific circumstances governing the contract and the special conditions of
the parties at the time of the conclusion of the contract to be contrary to a typical behavior
bears the burden of proof. If it's proven, the generic criterion is removed from the circle of
discrimination and the subjective standard is replaced, so the loss is eliminated and gross
lesion is identified and separated from grosser fraud. From the economic viewpoint, this
analysis is more compatible with the commutative justice of the contract and according to
the circumstances can fairly maintain or revive the economy of the contract and the parties.
In an orderly society, the existence of security in transactions and economic order is
crucial; on the one hand for thrive of transactions and, as a result, the creation of wealth
and its circulation, and on the other hand, for entrepreneurship. The parties must have a
precise criterion, to determine the boundary between negligible or ineffective lesion by
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case of any dispute, they can be sure that by filing lawsuit in judicial authority, the court
determines these limits based on a specific legal criterion and resolves the dispute by
referring the matter to an expert. Currently, the status of grosser fraud has been legalized
based on unanimous verdict AY), and the non-affectation of waiving evident deception on
grosser fraud has also been clarified, but there is no fixed standard on how to identify and
determine these two. We suggest that Article £€)V of the Civil Code should be amended and
the provisions of the unanimous verdict should be included in the text of Article £)V, as a
result, grosser fraud is not invalidated by the evident deception waiver clause. On the other
hand, like the provisions of the former article £V, the legislator should set the criteria for
determining evident deception to be more than one-fifth to a quarter of the price, and the
criterion for grosser fraud to be more than a quarter of the price or more than one-third of
the price during the transaction. So that judicial experts don’t get deadlocked in expressing
their opinions with the excuse of customary differences and according to Article )4 of the
Law of Experts and Article Y1V of the Civil Procedure Law and by relying on specific
legal criteria, they can express their opinions explicitly, reasoned and justified, and clear
the way of courts in dealing with cases and lawsuits related to lesion option.

Keywords: Economic Balance; Evident Deception and Grosser Fraud; Unanimous
Verdict Number AY); Contractual Stability; Customary Criterion; Generic and Subjective
Criterion.
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