The Confrontation Between the International Criminal Justice System
and Intra-group Sexual Crimes Against Child Soldiers

Mostafa Zarei'™

| Abbas Barzegarzadeh?

1. Corresponding Author; Assistant Professor, Department of Public International Law, Faculty of
Law, Bushehr Branch, Islamic Azad University, Bushehr, Iran. Email: mostafakb86@gmail.com

2. Assistant Professor, Department of Public International Law, Faculty of Law, Bushehr Branch,
Islamic Azad University, Bushehr, Iran. Email: Abbasbarzegar60@yahoo.com

Article Info

Avrticle Type:
Research Article

Pages: 567-587

Received:
2023/06/28

Received in Revised form:

2024/01/09
Accepted:
2024/04/15
Published online:
2025/03/21

Keywords:
International Criminal
Court(ICC), intra-party
sexual offences,
international
humanitarian law, child
soldiers, war crimes.

Abstract

In recent times some branches of the International Criminal Court
have addressed legal issues related to child soldiers and the criminal
behaviors of the same group within the scope of international
humanitarian law. The recent rulings of the Court, particularly in the
cases of Lubanga and Ntaganda, have focused on instances where
child soldiers have been victims of intra-group sexual harassment.
This research, considering existing realities, seeks to answer the
question: "Is the criminalization of intra-group crimes against child
soldiers as a reality of war crimes aligned with the legal and
intellectual foundations of contemporary international humanitarian
law?" Using a descriptive-analytical method and critically analyzing
the existing realities and the outcomes of the Court's rulings, it
concludes that intra-group sexual crimes against children used as
child soldiers have been confirmed in support of criminalizing the
internal behaviors of the same group as international war crimes,
with various legal arguments presented in the Court's rulings to
support this claim.
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a.Situation in the Democratic Republic of the Congo, Prosecutor v. Germain Katanga, Judgment
pursuant to Article 74 of the Statute, ICC-01/04-01/07-3436- tENG, 7 March 2014, para. 43;
b.Situation in the Central African Republic, Prosecutor v. Jean-Pierre Bemba Gombo, Judgment
pursuant to Article 74 of the Statute, ICC-01/05-01/08-3343, 21 March 2016, para. 75.
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1. Situation in the DRC, Prosecutor v. Thomas Lubanga Dyilo, Judgment pursuant to Article 74 of the
Statute, supra note 19, para. 627.
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1. Situation in the DRC, Prosecutor v. Thomas Lubanga Dyilo, Judgment pursuant to Article 74 of the
Statute, supra note 19, para. 29; see also paras. 30-34.

. Ibid., para. 32.

. Situation in the DRC, Prosecutor v. Thomas Lubanga Dyilo, Decision on Sentence pursuant to
Article76 of the Statute, ICC-01/04-01/06-2901, 10 July 2012, para. 60.
76 of the Statute, ICC-01/04-01/06-2901, 10 July 2012, para. 60).

. Ibid., paras. 7YA-630

. Prosecutor v. Thomas Lubanga Dyilo, Judgment pursuant to Article 74 of the Statute, supra note
19, Separate and Dissenting Opinion of Judge Odio Benito, para. 16.

. Ibid., paras19.

7. Article 55 of the Regulation of the Court, the Trial Chamber must not ‘exceed[] the facts and

circumstances described in the charges’ (ICC-BD/01-01-04, 17-18 May 2004).
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(Rules), Vol.Il (Practice), International Committee of Red-Cross, Cambridge/New
York: Cambridg University Press.

3. Julie, M.B. (2014). The War Crime of Child Soldier, RecruitmentOxford University
Press.

4. Malcom, D. E. (2018). International Law. 5th ed., Oxford University Press, Oxford.



OAO ’f'f)le)‘" E)W(OO 5)3.’ :‘_,.o}a.cd}ié Slelao dolibias ‘:ﬁ)b‘ﬂh\m/‘fw"_ﬂ‘_{,ﬂgfu”.w,d&d;)éj)

5. Rogier ,B. (2017). The Interplay Between the Scope of Application of International
Humanitarian Law and Jurisdiction over Alleged War Crimes Under International
Criminal Law. Yearbook of International Humanitarian Law.

6. Rosemary, G. (2019). Prosecuting Sexual and Gender- Based Crimes at the
International Criminal Court: Practice, Progress and Potential, Cambridge University
Press.

B) Articles

7. Longobardo, M. (2019). “The Criminalisation of Intra-Party Offences in Light of Some
Recent ICC Decisions on Children in Armed Conflict. Journal International Criminal
Law Review, (19), doi: 10.1163/15718123-01941553.

8. Petoft A. (2022). Children's Rights Instances against Violence. Child Rights Journal.
4(14), 49-62.

9. Nina H. B. Jargensen, (2013). Child Soldiers and the Parameters of International
Criminal Law. Chinese Journal of International Law, 9(3).

10. Rosemary, G, (2014). “Sexual Violence against Child Soldiers”,International Feminist
Journal of Politics, 16(1).

C) Documents

11. African Charter on the Right and Welfare of the Childe, Organization of African
Union,Doc.CAB/LEG/24.9/49 (1990), entered into force Nov. 29, 1999.

12. Cape Town Principles andBest Practices on the Prevention of Recruitment of Children
into the Armed Forces and on Demobilization and Social Reintegration of Child
Soldiers in Africa, 1997.

13. Charter of the United Nations (26 June 1945).

14. Elements of Crimes, ICC-PIDS-LT-03-002/11.

15. Geneva Convention Relative to the Protection of Civilian Persons in Time of War, Aug
12, 1949. (Geneva Convention 1V).

16. International Covenant on Civil and Political Rights, (16 December 1966).

17. InternationConvent On Economic, Social And Cultural Rights, (16December 1966

18.25. Protocol Additional to the Geneva Conventions Relating to the Protection of
Victims of Non-International Armed Conflicts (Protocol 11), 1125 UNTS 609, entered
into force 7 December 1978.

19. Protocol Additional to the Geneva Conventions, and Relating to the Protection of
Victims of International Armed Conflicts (Protocol 1), 12 August 1949, 1125 UNTS 3,
entered into force 7 December 1978.

20. Report of the Secretary General on Children and Armed Conflict, U.N. SCOR, 57th
Sess. U.N. Doc. S/2002/1299.

21.Report of the Secretary-General on Children and Armed Conflict, U.N. SCOR, 58th
Sess., U.N. Doc. S/2003/1053, revised by U.N. Doc. S/2003/1053.

22.Res. 2005/7, (2005), UN Commission on Human Rights.

23.Rome Statute of the International Criminal Court, Art. U.N. Doc. A/CONF.183/9, July
17, 1998.

24. statute special court for Sierra Leone. Available at http://www.sc-sl.org/

25. Universal Decleration of Human Right(10 December 1948)


http://www.unic-ir.org/hr/convenant-ec.htm
http://www.unic-ir.org/hr/convenant-ec.htm
http://www.sc-sl.org/

S rircna] o Mol s 685 e olliF 5,5, VE4£ Jlos o) byloni 00 5,93 ¢ ogac Gain Clillho dolilai O
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