Identification of Recoverable Consequential Damages in
Charterparty Contracts: An Exploration of Common Law
and Maritime Customs

Authors: Paria Sadat Pourhoseini | Nader Mardani |
Nejad Ali Almasi

Stable URL: https://doi.org/10.30497/1aw.2024.245909.3507

¢ S o)l sl B s ol BB oas Oyl rL..S\ el
b0 B 9V plS G s o LS

bl Joslom | 51550 36| sy g2 5Ll R LTI

https://doi.org/10.30497/1aw.2024.245909.3507 :_sils L g

C opyright 2025 The Author(s).

Published by Imam Sadiq University, Tehran, Iran.

This work is fully Open Access under the Creative Commons
Attribution-NonCommercial 4.0 International (CC BY-NC 4.0)
license, allowing non-commercial use, distribution, and reproduction
in any medium, provided the original work is properly cited and not
modified. Islamic Law Research strictly follows the ethical guidelines of
the Committee on Publication Ethics (COPE), which all readers,

authors, reviewers, and editors are expected to observe and uphold.


https://doi.org/10.30497/law.2024.245909.3507
https://doi.org/10.30497/law.2024.245909.3507

Islamic Law 26'th Year | Second Issue | Serial No. 68 | Summer 2025 | Pages 597 to 640

Research Article | Received: 2024/02/20 | Accepted: 2024/06/26
Resea‘rCh ] ournal DOI: 10.30497/1aw.2024.245909.3507

Identification of Recoverable Consequential Damages
in Charterparty Contracts:
An Exploration of Common Law and Maritime Customs

Paria Sadat Pourhoseini < PhD Student in Private Law, Faculty of Law, Theology and Political
Sciences, Science and Research Branch, Islamic Azad University, Tehran, Iran.
ps.pourhoseini@gmail.com

Nader Mardani - Associate Professor, Department of International Law, Faculty of Law and
Political Sciences, Shiraz University, Shiraz, Iran. (Corresponding Author)
mardani@shirazu.ac.ir

Nejad Ali Almasi - Professor, Department of Private and Islamic Law, Faculty of Law and
Political Sciences, University of Tehran, Tehran, Iran. nalmasi@ut.ac.ir

Abstract

1. Introduction

The charterparty agreement, a contract within maritime transport, governs the
terms under which a vessel is leased. These agreements are pivotal in
international trade, particularly in the shipping industry, where disputes often
arise due to the complex nature of these contracts. The Iranian Maritime Law,
which governs charterparty agreements in Iran, is primarily derived from
international conventions, notably the Brussels Convention (Hague Rules) of
1924. However, the Iranian law remains largely silent on several crucial aspects,
including the recoverability of consequential damages resulting from breaches
of charterparty agreements. Consequential damages, also known as indirect
damages, are those that do not directly result from the breach but arise as a
secondary consequence, such as lost profits or additional liabilities incurred by
the aggrieved party.

Given the international nature of maritime law, the resolution of disputes in
this domain must align with international principles and customs. This is
particularly important for Iranian shipping companies, which risk exclusion
from global trade if their practices are not harmonized with international
standards. This study seeks to explore the recoverability of consequential
damages in charterparty contracts under both common law principles and
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maritime customs, with a particular focus on English law. The examination of
these issues is crucial for the development of a coherent legal framework that
aligns with international standards, thereby ensuring the competitiveness of
Iranian shipping companies in the global market.

2. Research Question

The central research question guiding this study is: To what extent can
consequential damages arising from breaches of charterparty agreements be
recovered under common law principles and maritime customs?

The study aims to determine whether consequential damages, which may
result in greater harm than direct damages, can be claimed by the aggrieved
party, be it the charterer or the shipowner.

3. Research Hypothesis

The study operates on the hypothesis that international maritime law,
particularly as developed in jurisdictions with advanced legal systems, such as
the United Kingdom, recognizes the recoverability of consequential damages in
specific circumstances. The hypothesis suggests that the application of
international principles and customs, as mandated by the Iranian Maritime Law
in the absence of explicit domestic provisions, should logically extend to the
recognition and recovery of consequential damages. The study hypothesizes
that the aggrieved party in a charterparty agreement, whether a charterer or a
shipowner, can claim consequential damages, provided that these damages are
foreseeable and directly related to the breach of contractual obligations.

4. Methodology & Framework, if Applicable

This study adopts a qualitative research methodology, utilizing doctrinal legal
research to examine the treatment of consequential damages in charterparty
agreements under common law and maritime customs. The research framework
is structured around a comparative analysis of Iranian Maritime Law with the
legal principles established in common law jurisdictions, particularly English
law. The selection of English law as a primary reference is due to its significant
influence on international maritime law and its well-developed body of case law
concerning charterparty agreements.

The research begins with an exploration of the concept of consequential
damages in maritime law, drawing on definitions and interpretations from
leading legal texts and case law in common law jurisdictions. The study then
undertakes a comparative analysis of key legal precedents in English law that
have shaped the understanding and application of consequential damages in the
context of charterparty agreements. Cases such as the Achilles and Hadley vs.
Baxendale are examined to illustrate the principles governing the recoverability
of consequential damages.
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The research also incorporates an analysis of maritime customs and practices,
recognizing that customary practices play a crucial role in the interpretation and
application of maritime law.

5. Results & Discussion

The analysis conducted in this study highlights the complexities and nuances
surrounding the recoverability of consequential damages in charterparty
contracts.

In Iranian law, consequential damages are generally not recoverable due to
the legal requirement that damages be direct and immediate, as mandated by
the Civil Procedure Code of 2000 (1379 SH). This principle is rooted in the
Islamiclegal maxim of "no punishment without prior notice," which implies that
parties cannot be held liable for damages that were not foreseeable or explicitly
acknowledged at the time of contract formation. Consequently, the
unpredictability of consequential damages often leads to their exclusion from
compensation claims under Iranian law. However, the study finds that there are
exceptions, particularly in cases where the loss of profit can be justified with
sufficient grounds. This has been evidenced in international arbitration cases
where Iranian law is the governing law; here, tribunals have awarded
compensation for loss of profit by interpreting Iranian law in light of broader
international commercial principles.

In contrast, common law jurisdictions, particularly English law, provide a
more structured framework for the recovery of consequential damages, though
subject to certain limitations. The key principles at play are foreseeability and
remoteness of damage. The study’s review of influential cases, such as Hadley
v Baxendale and The Achilleas, illustrates that damages are generally
recoverable if they were foreseeable at the time the contract was made. If the
damages were not foreseeable or are considered too remote, they are not
recoverable. This approach offers a more flexible and pragmatic method of
addressing consequential damages, allowing for compensation in cases where
the aggrieved party can prove that the damages were within the reasonable
contemplation of the parties at the time of contract formation.

The study identifies two categories of recoverable consequential damages in
maritime law: typical consequential damages and specific consequential
damages. Typical consequential damages are those that are recognized within
maritime customs or market practices and are presumed to be foreseeable by the
obligor at the time of contract formation. These damages are relatively
straightforward to claim, as the burden of proof lies with the defendant to
demonstrate that the damages were unforeseeable. Specific consequential
damages, on the other hand, arise from the unique circumstances of the claimant
and are not generally foreseeable unless the obligor was explicitly informed of
the potential for such damages at the time of contracting. These specific damages


https://ilr.isu.ac.ir/?lang=en

26’th Year | Second Issue | Serial No. 68 | Summer 2025

are recoverable if the obligor, with full knowledge, entered into the contract,
thereby acknowledging the risk.

The study also discusses the implications of these findings for Iranian
maritime law. Given that maritime customs are recognized as a source of law
under the Iranian Maritime Law, there is a strong case for incorporating the
categories and principles identified in common law into Iranian legal practice.
This would not only align Iran’s legal framework with international standards
but also provide greater clarity and predictability for parties involved in
charterparty contracts.

Furthermore, the study addresses the issue of general average and exemption
clauses in charterparty contracts. It concludes that consequential damages
generally conflict with the purpose of general average, which is to distribute
losses equitably among interested parties, and are thus not recoverable. This is
consistent with the York-Antwerp Rules, which explicitly exclude consequential
damages from general average claims. As for exemption clauses, the study finds
that while these clauses are common and legally permissible, their effectiveness
depends on the proper characterization of the damages. If a court determines
that the damages are direct rather than consequential, the exemption clause
cannot be invoked, even if it purports to cover consequential damages.

6. Conclusion

The paper concludes that there is a clear divergence in the treatment of
consequential damages between Iranian law and common law jurisdictions,
with significant implications for parties engaged in maritime transport
contracts. Under Iranian law, consequential damages are generally not
recoverable unless there are specific grounds to justify compensation, such as in
cases of loss of profit. This is in contrast to common law principles, where the
foreseeability and remoteness of damage are key determinants of recoverability.

The research also underscores the importance of carefully drafting exemption
clauses in charterparty agreements to clearly define the scope of consequential
damages. Given the potential for disputes over the characterization of damages,
it is recommended that such clauses be tailored to the specific circumstances of
the contract and that the parties explicitly outline the types of damages they
intend to exclude. This approach would mitigate the risk of legal challenges and
provide greater certainty for all parties involved.

In summary, while Iranian maritime law currently limits the recoverability
of consequential damages, there is a strong rationale for aligning it with
international practices to enhance its relevance and applicability in the global
maritime industry.

Keywords: Contractual Damages, Direct Damages, Indirect Damages, Maritime
Customs, Charterparty.
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3. Loss of Profit

4. Wasted Overhead
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5. Expecting Interest
6. Performance Interest
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1. Foreseeability of Loss
2. Methods of Limiting Damages
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1. Remoteness of Damage
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1. Saint Line Ltd V. Richardsons West Garth & Co Ltd [1940] 2 KB 99.
2. Some Special Circumstances
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1. Victoria Laundry Ltd V. Newman Industries Ltd [1949] 2 KB 528.
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1. Bill of Lading

2. International Convention for the Unification of Certain Rules of Law relating to Bill of
Lading (Hague Rules 1924 or Brussels Convention).

3. Hague-Visby Rules 1968-1979.

4. United Nations Convention on the Carriage of goods by sea (Hamburg Rules 1978).

5. United Nations Convention on Contract for the International Carriage of goods wholly or
partly by sea (Rotterdam Rules 2008).

6. Charter Party Agreement
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1. Loss of Profit

2. Loss of Use

3. Loss of Production

4. Or any other indirect or consequential damage for any reason whatsoever.
5. Millar’s Machinery Co V. David Way (1935) 40 Com Cas 240.
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