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is based is particularly important, because differences of opinion
on its jurisprudential foundations in judicial courts sometimes lead
to different verdicts that are issued in similar cases. Since one of
the applications of this rule is in family matters, it is necessary to
pay attention to these principles, because in addition to removing
ambiguity in legal cases, it prevents the personal preferences of
individuals in applying this rule to similar cases. Therefore, the

Unbearable hardship rule, divorce, norm,
abortion, custody

question is to what extent, according to Imam Khomeini’s opinion,
can the capacity of this rule be used in various lawsuits, especially
family lawsuits? Attempts have been made in this research,
through employment of descriptive-analytical method, to study
the content and evidence of the Unbearable Hardship Rule and the
jurisprudential foundations effective in applying this rule to the
jurisprudence of the family. Moreover, while addressing a judicial
decision, it has been stated that commonsense is the main criterion
and standard for recognizing unbearable hardship regarding
different people, while taking into consideration the individual
and social characteristics of the duty-bound person as well as the
factor of time and space. What is meant unbearable hardship in this
paper is the personal practical hardship both physical and spiritual,
which includes all obligatory decrees (obligatory and unlawful).

This rule is not applied to past cases of unbearable hardship and
*Corresponding author: only includes present and future cases and is also applicable to the
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Introduction

Although the principle of eliminating hardship and constriction (Nafi ‘Usr wa Haraj) is one

of the most widely applied principles in jurisprudential family matters, there are significant

disagreements regarding its interpretation and implications. Its importance stems from the

fact that differing views on its jurisprudential foundations in judicial courts sometimes lead

to divergent rulings in similar cases. This research employs a descriptive-analytical method

to examine the content, evidence of the (La Haraj) principle, and the jurisprudential foun-

dations influencing its application to family law issues. Key questions addressed include:

- What is meant by the “munificent nature” of the principle of eliminating hardship and
constriction?

- Is the eliminated (haraj) in the general proofs of hardship (umiimat adilla) a predominant
typical hardship or a personal hardship?

- Does the La Haraj principle encompass negations (‘adamiyyat)?

- Does the principle apply to prescriptive rulings (ahkam taklifi) or declaratory rulings
(ahkam wad 7)?

- How does the principle apply to prohibitions (mahramat)?

- Does La Haraj take precedence over the primary evidence (adilla awwaliyya) of rulings?

- Does the principle remove actual hardship (haraj waqi‘T) or known hardship (haraj
ma‘lam)?

- Has the principle been weakened due to frequent specification (kathrat takhsTs)?

- What is meant by the actuality (fi‘liyyat) of hardship?

- Does the principle apply to the rights of others?

1. Background

In the article Alimony for a Missing Spouse in Jurisprudence and Law with a Focus on
Imam Khomeini’s Viewpoint, the authors argue that alimony for a missing spouse is among
the non-financial rights of a wife, critical to sustaining marital life, and its absence causes
significant hardship. However, this article focuses solely on alimony and does not explore
other applications of the La Haraj principle.

Another article, The Application of the Principle of Eliminating Hardship in Dowry Mat-
ters with a Focus on Imam Khomeini’s Viewpoint, states that credible narrations condemn
a financially capable man’s refusal to pay dowry. The exclusivity of this article to dowry
distinguishes it from the present research.

2. Definition of the La Haraj Principle

This principle asserts that God does not impose obligations beyond human capacity. If a
duty causes hardship (‘usr) or constriction (haraj) beyond one’s endurance, it is exempted
from legal obligation.

3. Evidence for the Principle of Eliminating Hardship**

3.1. Quranic Verses

1. The Verse of Haraj: “He has not placed upon you in religion any hardship” (Q22:78).
2. The Verse of “Usr: “Allah intends ease for you and does not intend hardship” (Q2:185).
3. The Verse of Capacity: “Allah does not burden a soul beyond its capacity” (Q2:286).
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3.2. Narrations

- Narration of ‘Abd al-A‘l1a: Imam al-Sadiq (AS) permits wiping over a bandage during
ablution, citing the Verse of Haraj.

- Narration of Abt Basir: A ritually impure person may use water from a container if their
hand is not contaminated, as “God has not placed hardship in religion.”

- Narration of Fadl ibn Yasar: Permitting the flow of ablution water into a container, based
on the same principle.

3.3. Rational Evidence

If a duty causes unbearable hardship or disrupts societal order, reason dictates its removal.
Some scholars argue La Haraj is inherently rational, supported by the *principle of divine
grace (qa‘1dat al-lutf).

3.4. Consensus (Ijma‘)

One of the reasons given by some jurists for the validity of this rule is the consensus of
Imamia and even the consensus of Muslims. In the writer’s opinion, in the discussion of
the rule of difficulty and hardship, [jma cannot be cited as one of the foundations of juris-
prudence, because this Ijma, like most of the [jma’s cited by jurists, is not a devotional I[jma
and a discoverer of infallible words;

3.5. The building of wisdom

A group of thinkers consider this rule to be rational and believe that reason independently
understands that it is ugly to commit to impossible or laborious tasks. Their reason is that
people generally do their homework out of fear of the divine eagle, not out of inner desire.
If a duty is beyond human capacity, it will not be done and it will lead to sin. Therefore,
reason dictates that such a task is incorrect.

4. The Role of Custom (‘Urf) in Jurisprudence and Law

Custom refers to the consistent understanding or judgment of people, serving as a tool
for jurists to interpret scriptural evidence. Custom aids jurists in interpreting scriptural
sources and contextualizing rulings.

5. Scope of the La Haraj Principle
5.1. The Munificent Nature of the Principle
God, out of grace, removes initial obligations that impose undue hardship.

5.2. Personal vs. Typical Hardship
The principle prioritizes personal hardship over generalized hardship, tailored to individ-
ual circumstances.

5.3. Application to Negations (‘Adamiyyat)
Some scholars argue the principle applies to both affirmative and negated rulings.

5.4. Application to Prescriptive and Declaratory Rulings
The principle applies universally, as no restriction limits its scope to specific rulings.
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5.5. Application to Prohibitions
Some jurists assert that La Haraj overrides all general obligations, including prohibitions,
as “in religion” encompasses all duties.

5.6. Precedence Over Primary Evidence
The principle supersedes primary evidence, restricting general obligations to non-hardship
contexts.

5.7. Removal of Actual Hardship
The principle removes actual hardship*, irrespective of the individual’s awareness of it.

5.8. Actuality of Hardship
The principle addresses current or future hardships, not past ones, provided no harm is
inflicted on others.

5.9. Application to Others’ Rights
The principle applies to others’ rights; if a right causes hardship, it is revoked.

6. La Haraj and Judicial Divorce
While divorce is primarily a husband’s right, courts may grant judicial divorce if marital
life becomes unbearable for the wife, suspending the husband’s exclusive authority.

Conclusion

In this research, after examining the provisions of the rule, while dealing with a judicial
decision, it is stated that the custom, the main criteria and criteria for recognizing the
danger in different people, is obliged to consider individual and social characteristics
and also consider the factor of time and place. In this rule, the meaning of harassment is
current personal harassment, both physical and mental, which includes all mandatory rules
(including obligations and taboos) and non-binding rules as well. This rule does not apply
to past harms, and only applies to current and welcome harms, and it also applies to the
rights of others.
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