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clear and evident, a review of the viewpoints of the jurisprudents
and lawyers in this field shows that the vagueness of the nature of
this right and the ambiguity regarding the conditions for placing
it have led to diverse viewpoints by theoreticians. This difference
of opinion is consequently observed in judicial procedure as well.
While some of the thinkers argue that placing lien is correct only
in the cases clearly mentioned in the law, others generalize its
realm to all mutual contracts. The differences of opinion do not
end by these two viewpoints and some thinkers have expanded the
realm of lien to the commitments of the parties to the contract after
its dissolution. After reviewing different legal and jurisprudential
viewpoints, relying on Imam Khomeini’s viewpoints, the findings
of this research show that not only the possibility of placing lien
exists in all contractual commitments, but also it can be even
applied to all mutual commitments, including those falling out
of the contractual commitments. However, the generalization of
this decree must be conditioned to certain provisions to prevent
its contradiction with public order. By accepting this approach,
lien can more than ever draw the attention of the individuals
and judges and consequently with the promotion of this private
judicial procedure, the volume of legal cases and even penal cases
will be reduced.
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Introduction

The limitation of lien rights to contracts explicitly mentioned in the law, or their acceptance as a
general rule applicable to all contracts, remains a contentious issue among legal scholars. Some
jurists argue that, given the exceptional nature of retaining another’s property, the absence of
such a right in the general rules of contract law, and its specific mention in the context of sales,
it is challenging to extend lien rights to all commutative contracts.In contrast, other scholars,
pointing to the necessity of reciprocal exchange, argue that it is feasible to apply lien rights to all
mutual contractual obligations. However, few have thoroughly examined why lien rights should
be exclusively limited to considerations or mutual contractual obligations.

Several practical questions arise regarding the application of lien rights. For example, does
partial contract performance, assuming the indivisibility of its subject matter, invalidate the right
of lien? Do lien rights apply to obligations performed gradually? Can a substitute compensation
(e.g., in cases of destruction) be retained in place of the original consideration? Can a usurper
retain usurped property as security for its substitute compensation? Are lien rights confined to
primary contractual obligations, or can they extend to contractual conditions? Can lien rights
be invoked after the termination of a contract, regardless of the reason? Lastly, can a trustee
exercise lien rights when returning property?

Addressing these questions requires a solid theoretical foundation for lien rights. This objective
can be pursued by examining and analyzing Imam Khomeini’s views on the subject.

Literature Review

One of the most notable articles on lien rights is “The Right of Lien and Its Basis in Commutative
Contracts with a Focus on Imam Khomeini’s Perspective” by Azam Amini and Mohammad
Hassan Haeri (2016). This work provides a thorough exploration of lien rights within the
framework of Islamic jurisprudence. Additionally, “The Right of Lien” by Ahmad Bagheri and
Seyed Mohammad Sadegh Tabatabaei (2005) offers a valuable contribution to the understanding
of this legal concept. Another relevant article is “Revisiting the Right of Lien (Validating the
Efficiency of Lien Rights Considering Their Operational Scope)” by Mostafa Shahbazi et al.
(2019), which evaluates the practical implications of lien rights.

In terms of books that address lien rights, “The General Philosophy of Law Based on
Pragmatism; The Balance Theory” by Dr. Jafari Langroudi (2014) and “Commutative Justice
and the Rule of Balance” by Dr. Mohammad Khakbaz (2017) are closely related to the topic.
These works provide a theoretical foundation for understanding lien rights within broader legal
and philosophical contexts.

Discussion

To comprehensively understand the right of lien, two fundamental aspects must be examined:
first, the basis of lien rights, and second, the subject of those rights. A clear grasp of these two
dimensions is crucial for reaching sound conclusions regarding the application of lien rights.
Some jurists view the application of lien rights in reciprocal obligations as an innate judgment
and a rational axiom. From their perspective, the foundation of lien rights, both in affirmative and
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negative terms, lies in maintaining balance in exchange. Affirmatively, each party’s performance
is contingent upon the other’s, while negatively, each party retains the right of lien in the event of
the other’s refusal to perform. Other legal scholars, however, base the right of lien on concepts
such as custom, the implications of absolute commutative contracts, implied conditions, or the
theory of equity. These views can ultimately be linked to the principle of Rational Consensus
(bina al-uqala).

Regarding the subject of lien rights, there is a divergence of opinion among jurists. Some
consider the subject to be the physical property itself, thereby finding any unauthorized use
of the purchased property - such as praying on it- problematic. Accepting this perspective
would restrict lien rights to tangible objects or property, excluding actions that are the
subject of obligations. Other jurists argue that the subject of lien rights is the contract itself,
and consequently, they assert that the right of termination is not available to those exercising
lien rights. Adopting this view would confine lien rights to obligations arising directly from
contracts. Finally, some jurists maintain that the subject of lien rights is the act of retention or
refusal itself, a position endorsed in this article .

Conclusion
Uncertainties surrounding the scope and application of lien rights have led some legal scholars
to question their effectiveness in modern law, viewing them as an inefficient institution.
However, by revisiting Imam Khomeini’s perspectives, it becomes possible to approach lien
rights from a fresh viewpoint, potentially reviving their significance in private justice and legal
frameworks. In this context, the authors conclude that the basis for lien rights does not stem
from the requirements of exchange or implied conditions, but rather from the broader concept of
rational consensus (bina al-uqala), which includes custom. As a result, lien rights are not limited
to contractual obligations but can extend to all mutual obligations.

The next critical step is identifying the subject of lien rights. The authors argue that the subject

is the obligor’s refusal to perform, rather than the contract or the specific object of the contract.

This understanding broadens the application of lien rights to include not only physical objects

and property but also the actions of the obligor.

By accepting the above foundation and subject, the following conclusions are drawn:

1. Lien rights apply to all contracts that establish mutual obligations.

2.The exercise of lien rights is not limited to primary obligations but also applies to obligations
arising from contractual conditions.

3. Lien rights extend beyond the termination of contracts and can be exercised on mutual
obligations even after contract termination, whether the termination results from mutual
rescission, revocation, fulfillment of a resolutive condition, or expiration.

4. Lien rights should be confined to instances where possession is proven, and taking possession
to exercise lien rights, akin to retaliation, cannot be considered lawful under modern standards.

5. In mutual contractual obligations that include a time clause, the parties’ will takes precedence
over absolute rational consensus, thus preventing the creation of lien rights. However, in non-
contractual mutual obligations with no such clause, lien rights can still be exercised due to the
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absence of this precedence.

6. An obligor has the right to withhold the performance of their obligation against another’s
obligation, regardless of whether these obligations arise from the same or different sources,
or whether they are contractual or non-contractual.

It is recommended that the legislator codify these propositions in future revisions of the Civil

Code to improve and strengthen the institution of lien rights.

This reformed approach to lien rights has the potential to reduce the number of civil and criminal

cases in the judicial system by encouraging parties to voluntarily fulfill mutual obligations with

the assistance of arbitrators and mediators.
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