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1. Article 8(1): A court before which an action is brought in a matter which is the subject of
an arbitration agreement shall, if a party so requests not later than when submitting his first
statement on the substance of the dispute, refer the parties to arbitration unless it finds that the
agreement is null and void, inoperative or incapable of being performed.

2. Article 2(3): The court of a Contracting State, when seized of an action in a matter

in respect of which the parties have made an agreement within the meaning of this

article, shall, at the request of one of the parties, refer the parties to arbitration, unless

it finds that the said agreement is null and void, inoperative or incapable of being
performed.

3. Gary Born
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4. Full judicial review

5. prima faci

6. UNCITRAL Model Law on International Commercial Arbitration A Commentary

7 . Arbitration Agreement and Substantive Claim before Court

8. UNCITRAL Secretariat Guide on the Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (New York, 1958)

9. Frédéric Bachand

10. Does Article 8 of the Model Law call for full or prima facie review of the arbitral
tribunal’s jurisdiction?
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11. anti-suit injunction
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12. See, e.g., QUAAK v. KLYNVELD PEAT MARWICK GOERDELER
BEDRIJFSREVISOREN (2004)
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13 .Competence-Competence

14. See UNCITRAL Model law, art. 16(1); French code of Civil Procedure (2011),
art. 1465; Netherlands Arbitration Act, art. 1052(1); ICDR Rules, art. 19(1); LCIA
Rules, art.23.1; ICC Rules, art 6(3)

15. Article 1448 The French Code Of Civil Procedure(1981): Lorsqu'un litige relevant
d'une convention d'arbitrage est porté devant une juridiction de I'Etat, celle-ci se
déclare incompétente sauf si le tribunal arbitral n'est pas encore saisi et si la
convention d'arbitrage est manifestement nulle ou manifestement inapplicable. La
juridiction de I'Etat ne peut relever d'office son incompétence. Toute stipulation
contraire au présent article est réputée non écrite.
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16. Arbitration Law of the People's Republic of China (1994), Article 20: Article 20
Where any party challenges the effect of an arbitration agreement, he may either
submit it to the Arbitration Commission for a decision or bring it before the people's
court for an order. If one party submits it to the Arbitration Commission for a decision
while the other one brings it before the people's court for an order, the people's court
shall rule an order. The party who intends to challenge the effect of the arbitration
agreement shall put forward his challenge before the first hearing of the Arbitration
Tribunal.

JJ$C):tb)k.a.éC):\:ta:t6|x&)abfjj‘o‘~)‘5‘¢t((c;:t;hxc;e;h))dm‘wu‘xﬁ@‘.)i}ﬂdﬂ‘%-\v
st LK Pl Chua (AB G Wl e el ool WS (g lasa olad JalS s Jleel 3 lagT S aiiies
MLU‘J3‘JJ§LMQ:\ALAMJ‘A‘JNA3J}L


https://clr.modares.ac.ir/article-20-76413-fa.html

[ Downloaded from clr.modares.ac.ir on 2025-04-29 |

V4

S8 oMo ‘EJJ/‘}.:"‘; )Ka.@j)_g e 3 g dozeo Y

G S g (eolad (B YeA Jial) wijla 1y anse Sl 5 gsles & (Sasn,
>0 bl Gl 8 50l Cpaa 5o WS 1) usA s de (IS b 5 Jgue
ol ik € gole slasluls Lwg Lis oglad Jid 4S sud o8 Laj i€
G Sars @81y cose s s Tusdie Jleel wlows £ plad casle )l
o3 88uls e sele 5 9 siige S (3 5s Gl IS 5 Slel (5 ols 4 S lYE
Szl pLaibla b Giges usdi e S5pS (818 culla 5 o gac pli Lia
9 LssaS gl 5 Gebdw (o peade SEAL Jead sda 5 @ slad ol )l 5o
S g ole Galial i @ e Gl Gusae el su g LT Lald Baula b
il canl (Sas golalil 5 a5 glacaal 5 5 LIS GEaule s 4 o 5
A i 5o ol (6 VYA (el33) S dalse sl b1y cnla 5 e
G 1o GEical s L g caend s 1y gl s sobmas! cum s (g sinlls
G b S ool ool slhel 1) (Saa, B8l (g5l uli Sos pal e
Gosls o plasl ane b ool 4 play) duel 5o € Jle) s S polae «S Jilais
5 AuSols (g liandl cuadin Blas €€ 3 S aual g pom s Juol 4 5l dms 430
ldd aSas (oogls (o) madlo ol Dla sy S ons 4 ol
SV B sls walga S8 s wose 1 Gosls debicdilse 5ol 5 JolS o) pnts
ol Juala Glisall T Sliel 5 552
Jos s e 5 cadlia Jeal €ue) oo (e candun 8 S5 (ol L9
S el ) Vs 5y s ool e 40 oS s 5 0l b 9 peds gl
slSls e Jusd g 15 a5l 900 5 gad g sy ol€0ls 0 Blail il 51 (S S

OB Glosls wsa sage 5o 1) GRAIS b Al cuadls ey Ho alsl Hls LI G

18. See article 102 of the Constitution of the Italian Republic and Article 92 of the Basic Law
of Germany.
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Abstract

Paragraf 1 of Article 8 of the UNCITRAL Model Law and Paragraf 3
of Article 2 of the New York Convention express the duty of the court
in referring the matter to arbitration. The mentioned articles oblige the
court to refer the matter to arbitration if requested by one of the
litigants, unless it finds that the arbitration agreement is not valid.
Researches show that the consideration of judges in this assumption
can be done in two ways: A) Breif Review, B) Substantive Review.
The important difference between these two methods is that the
announcement of the court's result in the brief review is not
considered a verdict according to most legal systems; But when the

This article is extracted from a Master's Thesis entitled "Early Determination of
PCA's Arbitral Jurisdiction with emphasis on Judicial and Arbitration Procedure: An
Analysis of Article 8(1) of the UNCITRAL Model Law".
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court conducts a substantive review in relation to the arbitration
agreement, it will lead to the issuance of a decision. Proponents of the
brief review theory believe that respecting the principle of jurisdiction
over jurisdiction requires that judges be the first judges of their
jurisdiction, but the authors in this research have argued that in the
draft paragraph 1 of Article 8 of the UNCITRAL Model Law, it is
proposed to insert a phrase that defines the concept of brief review It
evokes that it was given, but it was not accepted by the members of
the UNCITRAL working group, as well as the absolute acceptance of
the negative effect of the principle of jurisdiction over jurisdiction,
contrary to the decreasing trend of courts' involvement in arbitration
and the establishment and development of the arbitration institution as
an independent authority will lead to theoretical conflicts and have the
opposite result. The judicial opinions in this field are completely
mixed, but it seems that the approach of the opinions that accepted the
middle opinion by accepting the elements of both theories is more
correct.

Keywords: Preliminary Determination of the Jurisdiction of the
Arbitral Court, The Principle of Jurisdiction over Jurisdiction,
International Commercial Arbitration, UNCITRAL Model Law, New
York Convention, Court's Intervention in Arbitration.
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