Criminal Law Research (vol. 15, No. 2, Serial 30, Fall(2024) Winter 2025) 115

d.)pOl: 10.22124/jol.2024.27904.2490
Research Article

University of Guilan  Iranian association of nenal law

Criminal law Research

A Biannual Journal
Vol . 15, No.2, Fall (2024) & Winter 2025(Serial 30)

Investigating the feasibility of absolute criminal responsibility
in criminal jurisprudence

1. Najmeh zakikhani,
PhD student of Figh and Fundamentals of Islamic Law at Yasouj University, Yasouj, Iran.

2. Abdollah bahmanpouri ©P<
Associate Professor of Figh and Fundamentals of Islamic Law at Yasouj University, Yasouj, Iran.
(Corresponding Author: bahmanpouril0@gmail.com)

3. Mansoor ghribpoor,
Associate Professor of Figh and Fundamentals of Islamic Law at Yasouj University, Yasouj, Iran.

4. Mehdi jokar,
Associate Professor of Figh and Fundamentals of Islamic Law at Yasouj University, Yasouj, Iran.

| Submit Date:2024/07/08 | Accept Date:2024/11/07

From a legal point of view, absolute responsibility refers to the failure of the spiritual and
psychological element during the commission of a crime, as a result of which the responsibility is
unintentionally directed at the perpetrator. It is raised in various legal jurisprudence topics. Therefore,
the main issue in this research is whether it is possible to locate and identify absolute criminal
responsibility in criminal jurisprudence? Legal, the nature of absolute criminal liability should be
investigated in the measure of jurisprudence foundations. The result of the research is that absolute
criminal liability is acceptable in general and can be placed in the structure of authentic jurisprudence;
Because in the light of cautionary guarantee, significant examples can be considered as absolute
criminal liability, which as a general sentence has a decisive role in determining criminal sentences.
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1. Introduction

It has been achieved differently, it is absolute responsibility. Absolute responsibility is a legal term
that is mostly mentioned in the literature of Western lawyers. And it can be investigated in both civil
and criminal fields. Absolute responsibility has a specific position in criminal law. But in criminal
law, in terms of examples and concepts, it still creates many challenges. However, and before the
extensive investigation, in accordance with the legal definition, absolute criminal responsibility means
the conviction and punishment of the perpetrator of the crime, without the need to fully establish the
mental element or guilt, which is usual and needed in the criminal proceedings; Regardless of the fact
that the lack of establishing fault is due to its omission or assumption, or the reduction of its level
(Abolhasani, 1396: 45). However, the main issue is whether it is possible to search absolute criminal
responsibility in the structure of criminal jurisprudence? If the answer is yes, how is the nature of
absolute criminal responsibility analyzed and evaluated from the point of view of Islamic
jurisprudence and law? And the researches carried out on the jurisprudential nature of absolute
criminal responsibility can be referred to "legal jurisprudential analysis of absolute criminal
responsibility resulting from preventive measures of crime" which was written in 1402, which is one
of the examples of absolute criminal responsibility studied and finally the nature Absolute criminal
responsibility is examined in Islamic jurisprudence and law. But in the leading article, after the
identification of absolute criminal liability and its criminological analysis in Islamic jurisprudence and
law, as well as the feasibility of equating absolute criminal liability and precautionary guarantee, the
scope of its examples in criminal jurisprudence will be wider; In such a way that its position as a
general sentence includes examples such as committing a crime caused by drunkenness or in some
cases the crime of war and other crimes, which is stated in the Islamic jurisprudence and law system
as a rule and in the sources under the title of precautionary guarantee. and on this basis, in addition to
its theoretical acceptance, it has significant practical and operational results.

2. Methodology

Considering that analytical-descriptive method is usually used in the field of humanities in research,
therefore the most important method used to collect materials is the library research style and the use
of computer software that is used to analyze texts. Jurisprudence and legal opinions and opinions,
books, articles and related treatises, efforts are made to make scientific inferences and conclusions in
this regard. In this way, after the conceptualization of the spiritual element, the thematics of absolute
responsibility in Islamic jurisprudence and law are analyzed and explained, and in the following, the
criminological jurisprudential analysis of absolute responsibility is examined by relying on
jurisprudential documents and evidence. Then, the possibility of criminalizing absolute liability in
criminal jurisprudence is investigated in order to determine the difference of opinion between jurists
and jurists and the true nature of absolute liability.

3. Results and Discussion

Precautionary guarantee can be equivalent and consistent with absolute liability. considered criminal.
Two factors of attribution and citation relationship are effective in realizing the precautionary
guarantee. In a way that the jurists have directly mentioned in the precautionary guarantee the
characteristic of attribution and citation and this criterion has been generalized in this way; If the
damage is documented and attributed to the act of the subject, the precautionary guarantee is proved
and the intention of the perpetrator is no longer a criterion. The possibility of criminalizing absolute
responsibility can be accepted considering the philosophy of punishment, the first principle of
criminal responsibility, and the feasibility of custom rule-making in relation to citation.

4. Conclusions

Contrary to the opinion of some jurists who believe that the idea of absolute responsibility originated
from Western law; Absolute responsibility has its origins and roots in jurisprudence.

Secondly; In Islamic jurisprudence and law, the nature of absolute liability in both civil and criminal
fields is related to precautionary guarantee, which, in the author's opinion, can justify the structure of
absolute criminal liability in this type of guarantee.
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Thirdly; The main reason and basis for the realization of precautionary guarantee and absolute
criminal liability is the reference relationship, the components of which are: supervision, cause and
effect. In realizing this type of guarantee, three types of incomplete citations, real, credit, and
customary, are effective. Therefore, any type of crimes that are made up of each of these three types
of citations are considered as a precautionary measure.

fourth; The circle and scope of absolute responsibility, especially in the field of criminal law, should
be reviewed again; Because on the one hand, absolute responsibility does not mean only the
psychological spiritual element, but absolute responsibility is also realized in the case of the non-
psychological spiritual element. And on the other hand, responsibility in criminal law can be
established with its own standards and criteria, which deserves new legal articles to be written in this
field as well; Because the concept of absolute criminal responsibility has been subject to many
ambiguities and interpretations. In the author's opinion, based on what was mentioned and the
accuracy of the meaning and components of the spiritual element, at first glance [ul] it seems that all
the spiritual elements in the realization of the crime are psychological and related to the perpetrator's
mind, but as it was said, some spiritual elements There are those who, although they are spiritual, do
not qualify as psychological. By accepting this separation in the spiritual element and achieving the
non-psychological spiritual element, absolute responsibility appears; Because in absolute
responsibility, the meaning of not needing to prove the psychological element is the psychological
spiritual element. But the non-psychological spiritual element is fixed and noticeable; That is, if the
non-psychological spiritual element is established, absolute responsibility is established. In fact, it can
be acknowledged that the result of separating the psychological and non-psychological spiritual
element will be the emergence of absolute responsibility and its justification; Because numerous legal
analyzes regarding absolute responsibility are psychologically oriented, and with this division and
separation, non-psychological spiritual elements can be recognized as a true and independent subject
under the title of absolute responsibility.
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