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Abstract

One of the issues concerning arbitration in civil law arises in proprietary
contracts that include an arbitration clause. When the contract is transferred
to a third party, a question emerges: does the arbitration clause
automatically transfer as well? This research, using a descriptive-analytical
method and based on jurisprudential and comparative legal studies, seeks to
address this legal challenge. The response to this issue depends on clarifying
several key points. First, the nature of the arbitration institution must be
understood. Second, a precise understanding of the concept of legal
succession and its differences in Islamic jurisprudence and Western law is
necessary. Third, the implications of legal succession in proprietary
contracts should be considered. Lastly, the independence of the arbitration
clause plays a crucial role in determining the outcome of the issue. Based on
these considerations, this research concludes the following: the transferee,
as a result of the voluntary transfer of the contract, assumes the position of
the previous owner concerning the specific property and is deemed the new
owner. If arbitration is included as a condition within the proprietary
contract, legal succession naturally follows, and this succession does not
invalidate or alter the arbitration clause. However, the Civil Procedure
Code, in cases of general legal succession, has introduced legislation
contrary to standard rules, which should be rectified in the future. In
contrast, if arbitration is not stipulated as a condition within the contract but
is included as a separate agreement or independent arbitration agreement
formed after a dispute has arisen, legal succession does not occur in such
cases, which are referred to as independent arbitration agreements.
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% 1l en résulte aussi que les différents biens composant I'universalité peuvent changer sans mettre en cause
I'existence de celle-ci, les biens qui entrent dans un patrimoine remplagant ceux qui en sortent. C'est ce que
l'on appelle la “subrogation réelle.”
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