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The right to receive consular protection and its guarantee by the host state is an
element of making the right to a fair trial effective. Its development in the practice
of human rights treaty bodies as a human right has put consular protection in
interaction with human rights, especially the right to fair trial and the right to life.
Violation of this right and depriving individuals in national courts and, conviction
and sentence based on consular deprivation may lead to the ineffectiveness of
criminal proceedings and the violation of some substantive rights, such as the right
to life and Freedom from torture. The present essay, with an analytical-descriptive
method, seeks to answer the question of how the Humanistic approach affects
restitution as an appropriate remedy for the violation of the right to receive
consular protection. It seems that Relative restitution in the form of review and
reconsideration of sentences and punishments, provided to effectiveness, is
considered an effective and appropriate remedy and guarantees the human rights
of foreign nationals and the legitimate interests of the host state. On the other
hand, the approach of full restitution in the form of annulment of the issued
sentences and punishments is not considered an appropriate remedy due to
providing an opportunity to escape from criminal justice and denying the
jurisdiction of the host state. International precedent, alongside Cessation and
non-repetition, has chosen partial restitution, provided to its effectiveness.
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Extended Abstract

1. Introduction

Article 36 of the VCCR, regardless of
criminal charge, recognize the right of all
foreigners to receive consular protection
(assistance) from the national state. The
host State has a positive obligation to
guarantee this right as an essential
element of the right to fair trial.
International jurisprudence affirms the
individual nature of this right, and human
rights treaty bodies affirm the humanistic
aspects of the right, particularly in
interaction with the right to fair trial, the
right to life, and the right to freedom from
torture. This study examines restitution as
an appropriate remedy for breaches of the
host state's obligation to recognize and
facilitate consular access and the
appropriateness of partial restitution in
light of the precedents of the ICJ and the
ILC's ARSIWA.

2. Method

The library method was used in this
research for collecting data through
reviewing books, papers, treaties,
international judgments, related
documents of international and non-
international organizations and human
rights treaty bodies, and all other data
related to the topic.

3. Findings

Partial restitution in the form of review
and reconsideration of sentences and
punishments, provided to effectiveness, is
considered an effective and appropriate
remedy and guarantees the human rights
of foreign nationals and the legitimate
interests of the host state in exercising
territorial jurisdiction. On the other hand,
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the approach of full restitution in the form
of annulment of the issued sentences and
punishments, erasing the evidence and the
total freedom of the person, is not
considered an appropriate remedy due to
providing an opportunity to escape from
criminal justice and denying the
jurisdiction of the host state. International
precedent, alongside Cessation and non-
repetition, has chosen partial restitution
due to its effectiveness

4. Conclusions

The paper has concluded that in the cases
of breach of consular assistance as
enshrined in Article 36 of the VCCR, the
host state, by the means of its own
choosing, has an as international
obligation to effective review and
reconsideration of the conviction and
sentence issued by its domestic courts to
ensure that full weight is given to the
effect of the violation of the rights set forth
in Article 36 of the Convention. This is an
obligation to result, while the host state
has a discretionary power about the
means of implementing this obligation.
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2 Relativity of Restitution
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