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Extended Abstract
Introduction

The degree of independence of the Guardian Council is one of the
most critical issues i Iran’s legal and political system. The more
independent the Guardian Council, the higher the quality and
effectiveness of its decisions concerning other institutions. Therefore,
the governance of the Guardian Council is a vital aspect of its
decision-making process. A key issue for institutions tasked with
protecting the constitution is their independence and immunity from
the pressures of political bodies and government forces. Furthermore,
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the independence of the court directly impacts its legitimacy.
Effectively safeguarding the nation’s constitutional rights requires
that citizens trust the capability of the constitutional court to carry out
its duties impartially and independently. This trust fosters the
legitimacy and acceptability of court rulings. Moreover, the principles
of independence and impartiality of judicial authorities (constitutional
courts) are fundamental to achieving fair trials and ensuring the rights
of citizens during proceedings. Only through such independence can
we hope for the judiciary and judges who exercise justice and
professionalism in their rulings. In this respect, the current research
aimed to assess the level and degree of independence of the Guardian
Council, as the constitutional judicial body in Iran, especially about
the institutions that appoint or select its members. According to the
existing studies, the Guardian Council demonstrates a weak level of
independence compared to what is expected of a judicial institution.
Against this backdrop, the present study conducted a comparative
analysis of the institutional, administrative, and financial
independence of the Guardian Council, examining its structure
alongside similar institutions in Germany, Egypt, and Algeria.

Materials and Methods

This study employed a descriptive—analytical approach and relied on
library and internet sources to examine the independence of the
Guardian Council in Iran. The analysis took a comparative
perspective, assessing the Council’s independence by comparing it
with similar institutions in Germany, Egypt, and Algeria.

Results and Discussion

Considering the institutional independence, the Guardian Council is
by no means in an ideal legal position, compared to the three countries

under study. According to the principles in Iran’s constitution, the
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Council is considered part of the legislature. Notably, the constitution
does not explicitly specify the Council’s independence, with only
Article 57 emphasizing the separation of powers and their respective
independence. This suggests that the Council, as a pillar of the
legislative branch, could be considered independent. However, in
practice, the Guardian Council holds ahigher position than the Islamic
Consultative Assembly (or the Iranian Parliament). While the
parliament drafts laws, the Guardian Council exercises ahigher degree
of independence in reviewing and approving them. In addition, the
fact that the Council is placed under the legislature reflects the
founder’s original vision regarding the nature of this institution. In
other words, the Council’s political and Sharia dimensions are
superior to its legal and judicial dimensions. This has influenced the
approach of its members to overseeing the legality of laws and
supervising elections. As such, the Council lacks the institutional and
individual independence typically associated with a constitutional
judicial body. The constitution, as the authority for the establishment
of the Guardian Council, can play a crucial role in securing its
administrative and financial independence. However, the principles of
Iran’s  constitution, particularly in the case of institutional
independence, do not explicitly mention the independence of the
Council. This has created a legal vacuum, leading to challenges for
the Guardian Council in achieving administrative and financial
independence. To address this gap, the parliament passed 1983 Law
on Financial Regulations of the Guardian Council, granting the
Council control over the preparation of its own budget. The law uses
the term exactly to indicate that the Council’s regulatory budget
should be submitted directly to the government, without needing to be
included in the annual budget bill. This approach aligns better with the
realities of the government budget regulation. The Guardian Council
has followed a similar process concerning other institutions, such as
the parliament and the Expediency Council, and requiring the
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inclusion of its budget in the government budget bill could be seen as
violating Article 52 of the constitution. Regarding administrative
matters, the Council has asserted its independence by exercising its
interpretive authority, preventing the parliament from interfering in it.

Conclusion

The present study assessed the degree of independence of the
Guardian Council by comparing it with similar judicial institutions in
Germany, Egypt, and Algeria. The Guardian Council, as the
constitutional and Sharia-based judicial institution within Iran’s
political-legal system, plays a crucial role in ensuring the proper
implementation of the constitution. This is particularly true in
safeguarding the rights and freedoms of citizens and upholding the
rue of a lawful government. The weight of this responsibility
highlights the important position of the Guardian Council. The
Council’s independence is considered one of the most essential tools
for fulfilling its responsibility. Independence enables the Guardian
Council to exercise its powers, duties, and authority effectively, free
from political pressures exerted by appointing or electing bodies, as
well as from political and security groups or authorities. Fundamental
reforms are necessary to improve the Council’'s performance,
strengthen its position, and ensure its independence. Such reforms
would require constitutional amendments.

Keywords: Independence, Constitutional justice, Guardian council,
Proposal, Constitutional court
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