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Extended Abstract

Introduction: Islamic Sharia has paid special attention to preserving the dignity of women. In
order to protect them many rights are defined, including specifically in cases of divorce, as
women have an elevated place in Islam. Islamic law, including Iragi and Algerian laws, labels
a one-sided, unjustified, and unacceptanble divorce on the behalf of the husband as an
“arbitrary divorce”. This kind of divorce is a threat to the institution of family and causes
intolerable harm to the divorcees and consequently to children.

Although in Iran’s Family Protection Law (passed in 1975), unwarranted divorce was
mentioned in the Article 11 of the aforementioned law and after the revolution it was also
mention in Article 6 of the Amendment of the Divorce Law (passed in 1993). However, the
concept of arbitrary divorce and, accordingly, the compensation and support guarantees for
the damages caused to the wife, including material and spiritual damages caused by the
husband’s arbitrary divorce, have been neglected by the legislation, despite the fact Islam
emphasizes the dignity of women and prohibits any oppression of and insults to them.
Secondly, from a social point of view, arbitrary divorce is dangerous; therefore, the
intervention of the legislator is necessary, so that decisive compensation methods are
determined if husband misuses the right that God has given him and causes financial damage
or mental and emotional pain to the wife. The goal is to strike a balance in the rights of the
parties. These measures will also have an effect in deterring arbitrary divorce.

In this article, a comparative study on the law in Irag and Algeria, accompanied bya close
reading of the scripture, religious tradition, jurisprudence consensus, and rational arguments,
was utilized in order to argue for protections of divrocee rights and its conditions of
implementing it.

A review of reliable Islamic sources shows that Allah revealed versus with the purpose of
adjusting and reforming the practice of the time the Prophet (PBUH) when the power of
divorce was in the hands of men in order to prevent injustice against divorced women. These
verses that fit the requirements of the time and place. The intention of Sharia was not to confine
and limit the compensation methods to the specified cases. The laws of I1slam have the ability
to be flexible with the needs of the society. Sticking with the letter of the verses and neglecting
their spirit and philosophy is a kind of violation of the divine will.
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In paragraph 3 of the 1995 addendum to Article 39 of the Iraqi Personal Status Law approved
in 1959, the Iraqi legislator has provided for the right of unilateral divorce for the husband,
without the need for the consent of the wife; however, the law did not consider the freedom of
the husband to divorce as a license to exercise his rights improperly and bring harm to the
wife; rather, if deviating from the limits set by Sharia and the law, he has to shoulder the
responsibility of compensation for the damages caused by his abuse of the right of divorce.

In the Algerian legal system, according to Article 52 of the revised family law approved in
2005, the will of the husband cannot be contradicted if he is determined to divorce. If it
becomes clear to the judge that this divorce will lead to the oppression of his wife and children
and the abuse is obvious; the judge does not have the power to prevent or reject the request for
the dissolution of the marriage. In these cases, the judge will have no choice but to order
compensation for the damages caused by the dissolution of the marriage. The authority of the
judge has been highlighted in issuing a judgment on the payment of compensation to the
injured party.

In accordance with the aforementioned discussions, the questions of this research are as
follows:

1. Based on which concepts in religious jurisprudence, one can justify the compensation of the
divorcee in Iran?

2. What are the conditions which entitle the divorcee woman to damages?

Many studies have been written on the topic of divorce; however, none of them mentions the
Shariah-jurisprudential basis of compensation and how to apply it.

Methodology: The research method is analytical-fundamental. Due to the establishment of the
arbitrary divorce as a concept in Arab and Islamic countries, especially Irag and Algeria, the
legal system of those countries provides the basis of the research. In addition, a comparative
study is conducted in each section based on the importance of law in the aforementioned legal
systems.

Conclusion: The findings of this research show that in spite of the emphasis of Islamic Sharia
on maintaining the dignity of women, compensation for arbitrary divorce is not explicitly
provided for in Iranian law; but examinaning the scripture, tradition, consensus, and reason,
makes it clear that compensation for damages in arbitrary divorce is not only consistent with
the rules of Islamic Sharia but it is in line with its goals and a solution in preventing the abuse
of the right to divorce and it strengthens the family.

When it comes to the conditions of entitlement of the divorcee to compensation in the laws of
Iraq and Algeria, it was deduced from the legal texts that this right can be claimed only if
certain conditions are met.

The similarity between the two aforementioned legal systems is that divorce must be done by
the unilateral will of the husband, so that compensation can be demanded and paid. Also the
arbitrariness of divorce, lack of consent or disapproval of the wife, and harm are also additional
conditions. Therefore, in order to be entitled to compensation, it is necessary to prove the basic
and important condition of the arbitrary nature of the divorce.

Another similarity is that in both legal systems, the formality of divorce is a necessary
condition for claiming compensation, as real separation occurs only in the state of formal
divorce or retroactive divorce, which becomes formal state after the expiration of the
determined period. In this case, the marital relationship ends and the divorced woman has the
right to claim damages.


https://doi.org/10.48308/jfr.20.1.145

aollad
Journal of
Family Research

Vol.20(1): 145-171; 2024 VTl WY ol /i
https://doi.org/10.48308/jfr.20.1.145

VE0-\WVY i lin

In both legal systems, there is no fixed period of time for claiming compensation. In the
framework of Iraqgi law, the verdict for compensation for arbitrary divorce is reached either
during the divorce lawsuit or in an independent lawsuit, however, the time limit for filing a
lawsuit has not been determined. Failure to pay attention to this issue can lead to the suspension
oflthe couples’ rights for allong time. Also, determining the severity of the damage inflicted
on the divorced woman can also lead to problems. Although the judges of the Iraqgi courts refer
to the conventional period in accepting or rejecting the request for compensation, however, in
Algerian courts, there is no time limit for filing a compensation claim.

The two legal systems diverge in that in Iragi law, unlike Algerian law, there is no importance
placed on consummation. Iraqi law mentions the “divrocee” and considers(the wife entitled to
compensation regardless of consummation.

The family is the core foundation of society, and a strong family contributes to a resilient
community, while its weakness can lead to societal vulnerability. However, the sacred
institution of the family may face challenges. SharT'a, entrusts the dissolution of marital bonds
to the discretion of the husband, but it is by no means a license to act unjustly. If the right to
fair and equitable reparation is violated, the divorce is considered arbitrary. The aim of this
research is to identify the arbitrary divorce and determine the compensation for its damages in
Iran, through a comparative study with the legal systems of Iraq and Algeria. The study is an
applied one and utilizes an analytical-foundational research method. The comparative study is
conducted in accordance with the importance of existing laws in the mentioned legal systems.
The findings of the research indicate that, although the compensation for damages in arbitrary
divorce is not explicitly provided for in Iranian case law, a thorough examination of the
Quranic verses, traditions, consensus, and reason reveals that compensating damages in
arbitrary divorce is consistent with the principles of Islamic law and serves as a preventive
measure against the abuse of the right to divorce.

According to the laws of Irag and Algeria, Once a fulfilled divorce is marked as highhanded,
the man is forced to make compensations for the damage incurred by the woman, in addition
to her established legal rights. These measures are envisaged as supportive actions to prevent
the misuse of the right to divorce and to preserve the rights of the wife. In both legal systems
mentioned, divorce must occur with the unilateral will of the husband for damages to be
claimable. factors such as the voluntary nature of the divorce, the non-consent of the wife, and
the occurrence of harm, as complementary to the primary condition, must also be present.

Keywords: Arbitrary divorce, Iraqgi law, Algeria law.
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