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ABSTRACT

In the tort liability, damages are distributed
by modern institutions such as insurances,
strict liability of companies or traditional and
jurisprudential institutions such as kinsmanship.
Although these loss distributive institutions have
advantages such as assuring compensation of
the injured or reducing the injurer’s burden of
compensation, some analyzers believe that the
facilities such institutions provide to the two
parties can deteriorate the deterrence role of the
civil liability and promote imprudence. Therefore
although these institutions are in line with the
tort liability system in terms of compensating
the damage, they have a reverse effect in terms
of deterrence and promote imprudence. In
contrast, there are reasons that reject critique of
the mechanism of these institutions. The reasons
include the existence of other deterrent factors
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along with tort liability such as the sense of misrepresentation of individuals,
the ineffectiveness attributable to the tort liability system in the realization of
deterrence and the prediction of mechanisms in loss distributive institutions to
prevent imprudence. Hence, the distributive institutions generally, unlike the
initial perception, if don’t have a positive effect on deterrence, they don’t have
at least negative effect on it and did not expedite the spread of it.

Keywords: Loss Distribution, Tort Liability, Deterrence, Insurance, Strict
Liability.

Excerpted from the Ph.D. thesis entitled "Comparative Study of the Distribution o
Damages in Civil Liability in Iranian and Common Law Legal Systems (With Emphasis|
on the Legal Systems of the United States and England)", Faculty of Literature and
Humanities, Bu-Ali Sina University, Hamadan, Iran.

Funding: The author(s) received no financial support (funding, grants, and sponsorship),
for the research, authorship, and/or publication of this article.

Author contributions:

Negin Gholami: Conceptualization, Methodology, Software, Validation, Formal analysis,
Investigation, Resources, Data Curation, Writing - Original Draft, Writing - Review &
Editing, Visualization, Project administration.

Mohammad Molodi: Validation, Data Curation, Supervision, Project administration.

Competing interests: The authors declare that they have no competing interests.

Citation:
Gholami, Negin & Mohammad Molodi. “Effect of Loss Distribution on Deterrence Function|
of Tort Law”. Journal of Legal Research 23, no. 58 (September 5, 2024): 565-598.

566



567

Journal of Legal Research: V 23, No. 58, Summer 2024

Extended Abstract]
The change and transformation in various aspects of human life during the

last century has caused changes in legal theories and concepts. in the field of
civil liability, the concept of loss, the relationship between the two sides of
the loss, as well as the side that should be protected by the law are fields have
seen changes. Including that the victims are not the only side thar deserve to be
supported in civil liability system. Rather in useful and unavoidable but risky
activities the person who make loss also deserves to be supported based on the
considerations of distributive justice. This is done through the loss distribution
in the society.

Loss distibution in tort law achieved through modern identities such as
insurances, incorporation liability, Innocent Accused Compensation Fund or
traditional identities such as Aqile liability, general average. Although these
distributor identities have advantages like compensation or reducing the weight
of back- breaking burden of compensation for damagor but according to the
openion of some analysts it can be the cause of attenuationing deterence of tort
law and incresing carelessness. So althogth loss distrbution helps to tort law in
context of compensation function but in relation to deterrance function of tort
law it can incrise carelessness and so disturb this function of tort law. However
this critige is rejectable. This article presents triple reasons that prove unlike
primitive imagination, not only these loss distibutor identities has not negative
effects on detterance function of tort law but also they can push pepole to more
caution througt mechanisem predicted in them. These triple reasons as follow:

1-Civil liability is not the only factor that prevent pepole from risky actions.
Self-care motivation, natural instinct of escape from danger, motivation of
credibility maintaining and fear of being incredible are factors that prevent
pepole from careless behavior regadless of civil liability.

2- Civil liability has some structual weaknesses such as lack of information
of many people about civil liability, Its unpredictability in different branches
of the courts, considering the ability to prove the elements of civil liability,
Inadequacy of compensation orders, The existence of poor people who are not
able to pay damages in any case and ... that affect deterrence function and make
deterrence through civil liability not fully realized.

3-The last reason for rejecting criticism on loss distribution is the existence
of mechanisms that are foreseen in each of the loss distribution institutions to
prevent abuse and spread of recklessness. Some mechanisms as follows:

- Banning the inclusion of insurance coverage in cases of intentional loss.
also, one of the effective strategies of insurances to achieve deterrence relies on
the classification of risks to apply insurance coverage. Determining the price
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of insurance can be based on the experiences, history and characteristics of the
insured in relation to the risk of the subject of insurance. For example, for a
23-year-old young man, his car insurance rate can reflect his age group as well
as his personal driving history

- Not including Agile liability in cases of fault in causing loss. This
stipulation, which excludes intentional damage and damage caused by fault
from the scope of Agila's liability, is one of the important restrictions that
prevents the spread of recklessness of individuals in the hope of transferring
responsibility to Agila. Because by attributing the fault to the causer of the loss,
even if the fault was not serious, the liability for compensation is placed on
him. Therefore, the protective responsibility of Agile is reserved for those cases
where a person without committing any fault causes physical and mental harm
to another person, and therefore, he is actually considered an innocent person
and worthy of protection.

- Assigning strict liability to some useful but risky activities. Strict liability
has not changed the motivations related to maintaining the level of accuracy
and caution. Rather, this type of liability creates this motivation for the person
performing that activity to perform the activity at an efficient and optimal level.
In other words, Strict liability causes the performer of a specific activity to
try to reach the desired and optimal level of his activity. The optimal level
of activity is the level where the final costs of an activity (including the costs
related to civil liability) for the performer are less than the final benefit of doing
that work.

- Limiting coverage of general average and its belonging to the victim. The
following conditions must be met to realize general average. Otherwise, loss
distribution will not be discussed. These conditions include: carrying out the act
in order to protect the general interests of the ship and its cargo, the existence of
areal common risk, the extraordinary nature of the act, the optionality of the act,
the normality of the act, accepting and bearing losses as a direct result of that
act. Therefore, it must be a threat to the whole ship or its cargo, and not just the
interests of a part of the cargo. Also, this risk must be a real risk and not based
on the captain's mistake. However, it does not have to be actual. If the danger is
potential but imminent, and to avoid it, they have to act as general average, the
compensation of the victims is subject to the issue of general average.

Therefore, in general, the problem of the negative impact of loss distribution
on the deterrence function of civil liability can be considered irrelevant. In
the most pessimistic case, it can be said that if these institutions did not have
a positive effect on the promotion of deterrence, at least they did not cause a
negative effect.
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