Journal of Legal Research: V 23, No. 58, Summer 2024

The Condition of Belonging the Mortgaged Property to the
Mortgagee Providing Non-Fulfillment of the Debt on Time

Mahdi Hamze Howeyda®", Jamshid Shiri?

1. Assistant Professor, Nahavand Higher Education Complex, Bu-Ali Sina University, Hamedan, Iran.
*Corresponding Author: Email: M.hamzehoweyda@basu.ac.ir
2. PhD Student in Private Law, Faculty of Law, Kharazmi University, Tehran, Iran.

Email: Shiri67@yahoo.com

509

Publisher:
Shahr-e- Danesh
Research And Study
Institute of Law

Article Type:
Original Research

DOI:

10.48300/JLR.2023.345099.2067

Received:
12 December 2022

Accepted:
23 January 2023

Published:
5 September 2024

ABSTRACT

The condition that the mortgaged property belongs
to the mortgagor in case of non-payment of the debt
on its due date is one of the conditions included
in the mortgage contract. There is a difference of
opinion regarding the status of this condition in
Iranian jurisprudence and law. The nullity of this
condition is a dominant and overwhelming theory
among Imamiyyah jurists, but there is a difference
of opinion among jurists in this regard; This legal
act is essentially a type of performance guarantee
(bond) regarding the mortgage obligation, which
is included in the main contract as a condition
attached to the contract. But under which types of
conditions are included in the contract, it seems
that more consideration is required. Considering
the nature of the condition of the adjective, it is
obvious that the inclusion of this condition is
excluded from the subject of the discussion and

Copyright & Creative Commons:

© The Author(s). 2021 Open Access. This
buti




Mahdi Hamze Howeyda, The Condition of Belonging ...

the issue should be investigated regarding the condition of the result and the
condition of the verb; This condition can be proposed in the mortgage contract
in the form of a result condition as well as a verb condition, and each of
them has its own status and effects, and at the same time, it can be a type of
obligation that the parties have foreseen for breach of contract. In the judicial
procedure, even without consensus, the tendency to invalidate the condition of
the mortgagee's belonging to the mortgagor is strong. According to the articles
of the registration law and the principles of legal interpretation, it seems that the
principle is on the validity of such conditions, unless it is proven, the principle
of repudiation has not been observed.
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Extended Abstract]
In many mortgage contracts, the ownership or possession of the mortgaged

property is stipulated in case of non-fulfillment of the obligation on time. This
legal act is essentially a type of performance guarantee regarding the mortgage
obligation, which is included in the main contract as a condition of the contract.
The condition of belonging the mortgaged property to the mortgagee providing
non-fulfillment of the debt on time is one of the conditions that is included in
the mortgage contract. First of all, it should be stated that there is a difference of
opinion on the validity and invalidity of this condition and each of the believers
has given some evidence. Of course, the basis and place of disagreement in
Imami jurisprudence is different from what is seen in the opinions of jurists.
At first sight, it seems that there is a difference of opinion on jurisprudence
among the jurists, and because the jurists have to refer to Islamic jurisprudence
and find the ruling of the case according to the provisions of the constitution
(Article 167) in the investigation of the silent cases in the relevant laws, they
have had a difference of opinion following the jurisprudence. But by checking
the jurisprudential and legal writings, it is understood that the basis and place
of the dispute that exists in jurisprudence and has been mentioned is something
other than what the jurists have discussed about it. The vast majority of jurists
who have discussed the condition of the mortgaged property belonging to
the mortgagor in case of non-payment of debt on time, believe that both the
contract and the condition are invalid. The condition of the subject of mortgage
belonging to the mortgagee is one of the contracts that have been declared void
according to Article 39 of the Registration Code. With the explanation that if
we consider these mortgage transactions to be included in the transactions with
the right of restitution, the mentioned article has declared any condition that
contradicts the rights of the mortgagor to be invalid, and this condition is also
invalid based on the same article. Some writers consider only the condition
to be invalid because the definition of the mortgage contract given in Article
771 is applicable to the mortgage contract on which the parties have included
the aforementioned agreement and condition in it. This opinion does not have
many supporters in jurisprudence, because firstly, those who have discussed the
condition and the contract have mentioned a separate reason for the invalidity
of the mortgage contract, and secondly, those who do not have a reason for
the invalidity of the mortgage consider the corruption of the condition to be
the cause of the corruption of the mortgage. The validity of the condition and
mortgage is another opinion. According to the opinion which is followed by a
minority of contemporary jurists, the condition and contract are valid and leave
their legal effects. According to Article 232 of the Civil Code, among the jurists,
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no one has an opinion on the invalidity of a condition and a contract together,
but there are two opinions among the jurists regarding the validity and invalidity
of a condition. Some jurists have commented that if the mortgage contract
stipulates that if the mortgagor does not pay the debt within the specified time,
the mortgagee will be the mortgagor, this condition is invalid. Another opinion
that has been raised regarding the topic of discussion is that there is no reason
to invalidate the condition; therefore, it should be stated that this condition is
correct. Clear decisions have been issued by the courts regarding the condition
of representation of the sale of the mortgaged property, especially regarding
banks and financial institutions. By examining the available opinions, it seems
that without consensus, the judicial procedure is more inclined to invalidate
the condition of the mortgagee's belonging to the mortgagor. As a result, it can
be said; in principle, the condition of the mortgaged property belonging to the
mortgagor is correct in case of non-payment of debt on time. Considering the
principle of party autonomy and the influence of private contracts between the
parties and that there is no explicit text in the relevant regulations regarding
the nullity of such a condition, it should be assumed that this condition is
condemned to be true.
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