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ABSTRACT

Transformative justice in the late 1990s, was
introduced as a new approach to justice that
seeks to transform unjust structures to eradicate
structural causes of crime. Because crime is often
the result of injustice, domination, and inequality,
and as long as the structural causes of crime persist,
the crime will remain. Transformative justice
pursues this goal mainly by linking restorative
justice to social justice movements. Because
restorative justice provides desirable opportunities
for personal and social changes by facilitating
dialogue and social networking. Through this
dialogue, members of the community, on the one
hand, learn about themselves and seek positive
personal changes. On the other hand, they will
gain a better understanding of their community
and the changes that are needed in it and will unite
for structural transformations. The present study

Copyright & Creative Commons:

© The Author(s). 2021 Open Access. This article is licensed under a Creative Commons Attri-

bution Non-Commercial License 4.0, which permits use, distribution and reproduction in any

‘medium, provided the original work is properly cited. To view a copy of this licence, visit htps:/,
reatj mmons.org/licen: by-nc/4.0




Hosna Nouraei, Transformative Justice: Foundations and Reflections

by descriptive-analytical methodology, explained the philosophical-social,
legal, and criminological foundations of this idea and some practical examples
of it.
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Extended Abstract]
“Transformative Justice” which was introduced following the criticisms of

restorative justice, can be defined as a new, liberatory and peacemaking kind
of community justice. It considers crime as a consequence of structural and
systemic injustice, domination, inequality and supremacy; so it makes attempts
to connect the conflicts to their systemic and structural roots, such as racism,
colonialism, patriarchy, classical supremacy, etc. As such, from this point of
view eradicating crime requires challenging and transforming all systems of
domination, especially the criminal (in)justice system as a main system of
oppression in modern societies. Because the criminal system, by stigmatizing
criminal labels on the most marginalized groups, tries to reinforce the dominant
socio-political order. So the system which is alleged to make societies safer, in
fact, often reduces this safety by strengthening the root causes of crime. Thus,
there is a strong need for alternatives that are able to transform such systems.
Transformative justice as a critical and political framework for understanding
conflicts and preventing them, expands the borders of community justice
practices to include broader structural factors and to create opportunities for
transforming the status quo and restoring dignity, equality, human rights and
justice to historically oppressed groups.

There has been some research on the topic, yet much of it has been done
with limited reference to the socio-philosophical, legal and criminological
foundations of this idea and practical examples of it, especially in Persian. So
the present study, at first, placed transformative justice within the larger socio-
philosophical, legal and criminological contexts and developed the necessary
theoretical frameworks and foundations for it; then, examined some significant
transformative justice programs and movements which can provide guiding and
grounding elements for practicing this kind of justice.

The most important socio-philosophical foundations of transformative
justice lie in Habermas and BenHabib's communicative ethics, Crenshaw's
intersectionality, Derrida's deconstruction, Nancy Fraser’s three-dimension
theory of justice and Durkheim’s functionalism. Because, on the one hand,
Habermas and BenHabib provide means for establishing a communicative
framework for reaching an agreement on what is and what is not justice in any
particular case, by enabling various parties who have experienced a common
harmful event to meaningful participation. So transformative justice can aspire
to a form of communicative ethics around injustices as well as considering that
any crime or any single injustice is only an initial pathway toward complex,
intertwined injustices. On the other hand, Derrida’s deconstruction and insights
of intersectional feminists can foster these communications in a more open,
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reflexive, and critical mode. Because these approaches demand that participants
be willing to turn a critical eye toward their thoughts and conversations and
look for presuppositions that are at work. Thus, by combining these theories,
we can understand transformative justice as a contention-based space in which
we continuously strive to meet the demands of justice. In addition, analytical
guidelines of Nancy Fraser’s theory of justice offer some transformative
directions for restorative practices by making distinction between affirmative
(i.e. legitimating the status quo) and transformative (i.e. creating structural
changes) responses to injustices. Such guidelines allow us to evaluate the
adequacy of our responses to every injustice, so that anything less than a
transformative approach would ignore the deep cultural, structural, and
political roots and then, would not entail “justice”. So transformative justice
tries to remake a Durkheim’s favorable kind of society that its members unify
to address injustices and eradicate any shape of domination and to promote
human dignity, equality, freedom and human rights through open and critical,
dialectical manners.

But through a legal lens, transformative justice is rooted in the right to
a fair trial, the right to peace and the right not to be punished. Because as
an alternative, informal and non-governmental mechanism, it can provide
justice for marginalized groups who are mostly disadvantaged from the right
to a fair resolution of disputes, to meaningful participation and to be heard
in formal state justice systems. Furthermore, as an abolitionist point of view,
it wouldn’t describe justice as a suppressive, retributive or even disciplinary
process, so it cast aside any form of punishment. Transformative justice would
also promote the right to inner, interpersonal and structural peace, which
implies the promotion of social justice and the transformation of systems of
discrimination. In this regard, criminological origins of this justice go back
to penal abolitionism, peacemaking, postmodern and labeling criminology
which by criticizing formal justice systems, require community-based, flexible,
peacemaking and transformative responses to conflicts.

After these theoretical arguments, we looked at some practical examples of
this idea, such as INCITE!, Creative Interventions, Save the Kids, Philly Stands
Up and Generation FIVE, to explain how this kind of justice works in practice.
We found that transformative justice, by activating the transformative potential
of restorative justice, acts as a social movement to networked disruption of
structural violence.
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