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1. Carola Lingaas¢ Article in Oslo Law Review - November 2015¢ The Crime
against Humanity of Apartheid in a Post-Apartheid World.
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1. Protocol Additional to the Geneva Conventions of 12 August 1949 and relating to
the Protection of Victims of International Armed Conflicts (Protocol I), 8 June 1977
(hereinafter “Additional Protocol I””), Article 85(4)(c).

2. Joshua Kern & Anne Herzber December 2021 <False Knowledge as Power:
Deconstructing Definitions of Apartheid that Delegitimise the Jewish State

3. Geneva Convention (1) for the Amelioration of the Condition of the Wounded and
Sick in Armed Forces in the Field, 12 August 1949, 75 UNTS 135, Article 12;
Geneva Convention (Il) for the Amelioration of the Condition of Wounded, Sick
and Shipwrecked Members of Armed Forces at Sea, 12 August 1949, 75 UNTS 85,
Article 12; Geneva Convention (I11) Relative to the Treatment of Prisoners of War,
12 August 1949, 75 UNTS 135, Article 16; Geneva Convention (IV) Relative to the
Protection of Civilian Persons in Time of War, 12 August 1949, 75 UNTS 287,
Articles 13 and 27; Additional Protocol I; Protocol Additional (I1) to the Geneva
Conventions of 12 August 1949, and relating to the Protection of Victims of Non-
International Armed Conflicts, 8 June 1977, 1125 UNTS 609, Articles 2, 4 and 7.

4. Article 7(1)(j) of the Statute of the International Criminal Court, opened for
signature 17 July 1998, 2178 UNTS 3 (entered into force 1 July 2002) (hereinafter:
ICC Statute).
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1. Ofifcial Records of the Diplomatic Conference on the Reafifimation and
Development of International Humanitarian Law Applicable in Armed Conlfict[II]
Geneva (1974-1977) (hereinafter: Ofifcial Records), Vol IV, CDDH/41, p. [ ..
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1. Ofifcial Records, Vol IX, CDDH/I/SR.64, p. 307: summary record of the 64th[]
meeting, 7 June

2. Geneva Convention Relative to the Protection of Civilian Persons in Times of
War, opened for signature 12 August 1949, 75 UNTS 287 (entered into force 21
October 1950) (GCIV).



Jsb 55 e B 18] sales |y 4S5 ) ' cilonss BB wl,LT g o315 Laens o (2ess
S bauly s p3 an ST bl a8 ety Lebl g g 4y g e 4 AT
OBld Cuawy du a8 pl g 03,5 bl (S Cundg SO ol ool D535 4y dilxlus
A3 oo GialS 1) i s b Jleis] 4 1Sy plBl S i 4 6L
WU,L1 ol 9 ICC aobuwlu! .£

S g doliwll g5 s 1 oo ade lls caspd o LB,LT colis
o0 0SS w0l 4 ol e (6528 o5 Ll o aaS Lawgs a5 lall iy
o (@315 s (sloaiio 3 ol g liT porie 3 S g Lol porde 4z STl
04 o5liS (il dgle Sl iy y5) Y odle () 2 o 3 & (edo b (i3 <098
& (S cble laiy i ly o] b5 )3 bl 3 WLl Jle ol b s
AP | Lacdgs co st as by Toas oblonS ased cut 4 colal | (laiges g
2l Lol ol Wtwge AP 1 ey Ublaie o8 3y iaih s bye Jlodl oy 39> ) i
T 18 335 1CC anliwlil (3985 lo

oy u(/t“_/w o/&—ﬁ»&db—dl}"! U’f&lj

Sy LI LT Al )90 13 (ol oMo 3 @l2) B odlo g Sy Eox

Cal 485 8y 390 S g o loj 2 25 S s e il 005 0
85 o 413 led CunMo 13 malys Cunoyrd > b BBLTaS 58 6, Lil S0 sailes
CoMoo > Cypdy ade Ll Cowprd 4 2l BB colis 45 08 ol dons ol
Sl Cusypd ) WL GRS gedge o (ol 4y 5 (39U 35 03958 >
3 M e plad g Gt 50 o A0S ) il (gl el gy dae oty alde

1. Ofifcial Records, Vol IX, CDDH/I/SR.60, p. 266: summary record oflthe 60th
meeting, 3 June 1976, para 82.

2. See Report of the Preparatory Committee on the Establishment of an International
Criminal Court, UN Doc. A/CONF.183/2/Add.1 (14 April 1998), p. 26.

3. See Report of the Preparatory Committee on the Establishment of an International
Criminal Court, supra n 34, reproduced in UN Diplomatic Conference of
Plenipotentiaries on the Establishment of an International Criminal Court (Rome 15
June—17 July 1998), Ofifcial Records, Vol III: Reports and other documents, p. 18.
4. See Von Hebel and Robinson 1999, pp. 103-107 for an account of the heated
preliminary discussions.

5. Third Meeting of the Committee of the Whole, UN Doc. A/CONF.183/C.1/SR3
(17 June 1998), UN Diplomatic Conference of Plenipotentiaries on the
Establishment of an International Criminal Court (Rome 15 June-17 July 1998),
Ofifcial Records, Vol II: summary records of the plenary meetings and of thel]
meetings of the Committee of the Whole, p. 152, para 125. 40 Ibid, p. 153, para 167.
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Fourth Meeting of the Committee of the Whole, UN Doc. A/ICONF.183/C.1/SR4 -'
(17 June 1998), UN Diplomatic Conference of Plenipotentiaries on the
Establishment of an International Criminal Court (Rome 15 June-17 July 1998),
Ofifcial Records, Vol II: summary records of the plenary meetilgs and of the
meetings of the Committee of the Whole, p. 156, paras 1819.
Fourth Meeting of the Committee of the Whole, UN Doc. A/CONF.183/C.1/SR4 -’
(17 June 1998), UN Diplomatic Conference of Plenipotentiaries on the
Establishment of an International Criminal Court (Rome 15 June-17 July 1998),
Ofifcial Records, Vol II: summary records of the plenary meetings and of the[
meetings of the Committee of the Whole, p. 156, paras 1819.
See further infra Sect. 5.5.3. See also Henckaerts 2009, p. 692. Noting that all war -
crimes in the ICC Statute are part of customary international law but that “this does
not mean that the Statute exhaustively codiifed all war crimes under customary![
international law. In other words, there may still be war crimes under customary
international law outside the Statute of the ICC”’[]
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1. William A. Schabas, The international Criminal Court - A Commentary on the
Rome Statute (Oxford University Press, p.198
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1. The attempt to lodge a declaration pursuant to Article 12(3) of the ICC Statute on
22 January 2009 recognizing the jurisdiction of the ICC was rejected by the ICC’s
Of ifce of the Prosecutor (OTP) on 3 April 2012 on the grounds that only a “State”[]
could make such a declaration.

2. lsrael also voted in favour of the last part of paragraph 1 of the Preamble
containing the reference to apartheid as a crime against humanity during the separate
vote requested by the United States during the drafting process. See UN Doc.
AJC.3/SR.1573 (15 October 1968), p. 1, para 5. See also Lerner 1969, p. 518.

3. Fitzmaurice 1957, p. 212. See also Kotzur 2012.

4. UNGA Res. 1598 (XV) (13 April 1961).
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The Rand Daily Mail, “Premier Lashes Israel” (23 November 1961), as quoted in -’
Clarno 2009, p. 66.

Fifth Meeting of the Committee of the Whole, supra n 46, p. 167, para 79.-'

"~ Contrary to some assertions (see, e.g., Levie 1993, p. 470, n 4; Solis 2010, p. 134,
n 67), there is nothing in the so-called Matheson statement that can be read as an
acceptance of the customary status of Article 85(4)(c) of API by the United States.
See Matheson 1987, p. 428. “Certain of the principles contained in [the ifnal part of
Protocol I] also merit acceptance as customary law”, but Article 85(4)([) of APl is
not speciifed as belonging to this categor(]
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