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. Circumstances Precluding Wrongfulness.

. Consent.

Force Majeure.

. Self-defence.

Countermeasures.

. Distress.

. Necessity.

. ILC Draft Articles on Responsibility of States for Internationally Wrongful Acts 2001, Arts. 20-
25; ILC Draft articles on the responsibility of international organizations 2011, arts. 20-25.

9. Rainbow Warrior (New Zealand/France), UNRIAA, vol. XX, p. 217 (1990), para. 75.
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. Krakow.

. Ethiopia.

Grotius.

. Subjective Right.

. Self-Preservation.

. Natural Right.

Hegel.

. Fichte.

. Reich.

10. Neutrality.

11. Military Necessity.

12. For example see: Geneva Convention for the Amelioration of the Condition of the Wounded
and Sick in Armed Forces in the Field of 12 August 1949 (GCI), art. 33(2); Geneva
Convention relative to the Protection of Civilian Persons in Time of War of 12 August 1949
(GCIV), arts. 49(2), 53, 55(3), 108(2).
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1. Essential Interest.
2. Self-help.
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Corp., LG&E Capital Corp., and LG&E International, Inc. v. Argentine Republic, ICSID
(Case N° ARB/02/1, 3 October 2006, para. 247
4. The MV “SAIGA” (No. 2) Case, Saint Vincent and the Grenadines v. Guinea, 1 July 1999,
paras. 191-192.
5. International Community as a whole.

6. CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No. ARB018,
25 May 2005, para. 325.
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1. Czechoslovakia.

2. Danube.

3. Variant C.

4. Special Agreement between the Republic of Hungary and the Slovakia Republic for
Submission to the International Court of Justice of the Differences between them Concerning
the Galbiikovo-Nagymaros Project, 2 July 1993.
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1. Budapest.

2. Galgikovo-Nagymaros Project (Hungary v. Slovakia), I.C.J. Reports 1997, para. 40.
3. Ibid., para. 93.

4. |bid., para. 40.

5. Ibid., para. 45.

6. Ibid., para. 51.
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the Occupied Palestinian Territories Advis@pinion, ICJ Rep 2004, parar. 140; The MV

“SAIGA” (No. 2) Case, Saint Vincent and the Grenadines v. Guinea, 1 July 1999, para.

134; CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No.
(ARBO018, 25 May 2005, para. 315

7. Galtikovo-Nagymaros Project (Hungary v. Slovakia), I.C.J. Reports 1997, para. 51.

8. Galgikovo-Nagymaros Project (Hungary v. Slovakia), I.C.J. Reports 1997, para. 50.
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1. Direct.

2. Galgikovo-Nagymaros Project (Hungary v. Slovakia), I.C.J. Reports 1997, para. 54.
3. lbid., paras. 52,85.

4. lbid., para. 53.

5. Ibid., para. 58.

6. Shared Responsibility.
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1. ILC Draft Articles on Responsibility of States for Internationally Wrongful Acts 2001, art. 47.
2. Obligation to Reparation.

3. The North Atlantic Treaty Organization (NATO).

4. Kosovo.

5. Galgikovo-Nagymaros Project (Hungary v. Slovakia), I.C.J. Reports 1997, paras. 55,56.

6. ILC Draft Articles on Responsibility of States for Internationally Wrongful Acts 2001,
-
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Commentaries of art. 25, para. 15.

1. Ibid., Commentaries of Art. 25, para. 15.

2. Galgikovo-Nagymaros Project (Hungary v. Slovakia), I.C.J. Reports 1997, para. 51.

3. Proportionality.

4. ILC Draft Articles on Responsibility of States for Internationally Wrongful Acts 2001,
Commentaries of art. 25, para. 15.

5. Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v.
The Argentine Republic, ICSID Case No. ARB0726, 8 December 2016, para. 719.

6. Galikovo-Nagymaros Project (Hungary v. Slovakia), I.C.J. Reports 1997, para. 52.
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Commentaries of art. 25, para. 17.
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2. Necessity may not be invokég a State ... .
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1. Function.

2. ILC Draft articles on the responsibility of international organizations 2011, art. 25.

3. T.O.R.N. v. CERN case, Judgment No. 2183 of the ILO Administrative Tribunal, Para. 9 of
the judgment, issued on 3 February 2003. The Registry’s translation from the original
French.

4. E-Mail.

5. ILC Draft articles on the responsibility of international organizations 2011, Commentaries
of Art. 25, para. 4.

VO



A9y -\.JL b Modlops 398> 50 Qi bgyig )U'T 9Ly gl AN Glcno) e o lous (yglad anlilad

(e Boi 5 Jlallin Baim o O (GYsb cwad o2 e a5 ©550 glis
slital JBT g by, cianle gr 00l axlge (yliw e 9o (g5 5l & yg,0 glis o
Sbli> of, Lt b )90 40 Jwgi 08 (o0 el pl2d 0905 e 1) D950 4
el axsla? g lacdgs plo cwlol Cosin b oS o0 BT &g 0 sLnly o
59505 Gize lojesn job 4 b Wl il cnl izren Bl o)l )0 €S o
slaaisl 5,5 wwlgss Blas oo,ly Oyl s 51 Cdgd D900 a5 3890 L]
Soi 0D gt anylii o basy ardd (nl jo D950 gl ogaz ;0 ol
B8 0aST 0550 (lsns 095 (sam 5l € landd il Gloipre juo jo Sl Lo
g Lol o Get> dodliw olgs alex 51 adlpo slrolSols ple uoren 28,5
el G582 GgmaasS 26 2ok Oozmen (Mhodlinm sbewl 5 0SSl Glgo
a>gi 0,90 |y g pnSols Mol olas glaadl (YY) adlps sloylo;le
ool )|)_9 Coxd g
e 4S5 jebylen 5tV jlaws Ojg 0 gl @ sl Sy, Jb ol b
35 (Lacdys Syt pogas 55 Wl B3 yamse o S155) €,5915
Cdgs S aS ool S o pMcl jsuie b pgas (0 393 ped 5155

1. Galgikovo-Nagymaros Project (Hungary v. Slovakia), I.C.J. Reports 1997, para. 50.
4 by e slaleol el g sl o] Sliul Coale saimoslis a5 & yg,0 elbs 4 obiwl byd oy s

Lo anl ogdon 485 iy 53 D)9p8 azly 0 &5 Sl a8 cunl ol ond o) ulul a2 &j952
i Ll 45 39 oy eyt ol G il ] sl Cniie 5| liblone (g o JLisl o e,
SLagess s 55 Jlims Sl (Boiim JUD (stie g il 5 € u oSl 555zl blad o 0550
aad g Lab o ggi> Aol Glgs 5o €y acad (ol Mol Glgs jo «opacds Jlusl

S5 B Andy 990wl Glged 53 €l ol (o

VOV



A9y -\.JL b Modlops 398> 50 Qi bgyig )U'T 9Ly gl AN Glcno) e o lous (yglad anlilad

PRy . M s . . A e \.¢ . N .
o5 4By o pyad > Sy elis STyl 0,55 Ja 355 i a4
S aales eg Sore  ladliyn Blalsete Joe OlSG a Slol @ a8 o, 0 Ll
alox 5o Ml Al Joe OS] 51 a0 Bai> S 5 gl (ol b
g ol ol dn ar i b s saly sl = ST pas 5 i ol 4 jates age
Lacdgs Joled (g ,aFames ool ocil ol bl 5l i Wlgs co g0 gloo 4

A2 co LS 1) &g 0 g0 4 sl a0

1. Crawford, James, Second Report on State Responsibility, UN General Assembly, International
Law Commission, 51st Session, Geneva, 23 July 1999, A/CN.4/498/Add 2, p. 27-28.

2. Continued Duty of Performance (ILC Draft Articles on Responsibility of States for
Internationally Wrongful Acts 2001, Art. 29).

3. Cessation and Non-Repetition (ILC Draft Articles on Responsibility of States for
Internationally Wrongful Acts 2001, Art. 30).

VOY



A9y -\.JL b Modlops 398> 50 Qi bgyig )U'T 9Ly gl AN Glcno) e o lous (yglad anlilad

&b o 4
GW)Lé .b&-"

935zl S 4l o (5 S0ty Modlors Gl s slyizme Jalow» g ol
AR AT o Lo (i s dnlilad (& pog LosST

G 50 Oyl G5 50 0aaglyj A g i 5 el dew (Soj
AYAA O oylas ) v 00 o cials o lalllae aloes & Uodlpes gt
(Jol Sl il et el Mol sloplojlo (G5d> qouild o (Sl
AYAY (e

o Malliey Colgtne ;3 g (Ltile? iy s g S e ol
AYAY AN o Lot o Boi> liios

el Boi )3 (Harmee Sy Slagad oL il s 2ld
AVAY FY o )leds VO Jlo o coges Fai> yidgh dnlikad &« 5 a5 4L pu
ool 555 50 ()lomin Slpe aladu 4l g ol 5 psler (s
gt o lalllae dalilad « Mallipn 2l 4, 5 05T L (g0 Boi>
AYA0 L o le FF 0,90

A

6.-.3.L<J| <

7. Agius, Maria. (2006). The Invocation of Necessity in International Law,

LLM Thesis in International Law, pp. 1-95.

8. Allott, Philip. (1988). State responsibility and the unmaking of

international law, Harvard International Law Journal, pp. 3-26.

9. Aust, Helmut Philipp. (2014). Circumstances Precluding Wrongfulness,
Principles of Shared Responsibility in International Law: An Appraisal of
the State of the Art-edited by Andre Nollkaemper and Elias Plakokefalos,

Cambridge University Press, pp. 169-207.

10. Boed, Roman. (2000). State of Necessity as a Justification for
Internationally Wrongful Conduct, Yale Human Rights and Development

Journal, Vol. 3, Issue. 1, pp. 1-44.

11. Crawford, James and Olleson, Simon. (2003), The Character and Forms
of International Responsibility, International Law-edited by Malcolm

D. Evans, Oxford University Press, pp. 446-470.

12. Desierto, Diane A. (2012), Necessity and National Emergency Clauses:
Sovereignty in Modern Treaty Interpretation, Martinus Nijhoff Publishers.
13. Dixon, Martin and McCorquodale, Robert and Williams, Sarah. (2011),

Cases and Materials on International Law, Oxford University Press.

Vof



A9y J.JL b Modlops 398> 50 Qi bgyig )U'T 9Ly gl AN Glcno) e o lous (yglad anlilad

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

Hayashi, Nobuo. (2010). Requirements of Military Necessity in
International Humanitarian Law and International Criminal Law,
Boston University of International Law Journal, Vol. 28, pp. 39-140.
Heathcote, Sarah. (2010), Circumstances Precluding Wrongfulness in
the ILC Articles on State Responsibility: Necessity, The Law of
International Responsibility-edited by James Crawford, Alain Pellet,
and Simon Olleson, Oxford University Press, pp. 491-501.

Hoelck Thjoernelund, Marie Christine. (2009). State of Necessity as an
Exemption from State Responsibility for Investments, Max Planck
Yearbook of United Nations Law, Vol. 13, pp. 423-480.

Kutoroff, Arthur. (2016). Excuse in International Law, Capital
University Law Review, Vol. 44, pp. 1-63.

Nakatani, Kazuhiro. (2005), Diplomacy and State Responsibility,
International Responsibility Today: Essays in Memory of Oscar Schachter-
edited by Maurizio Ragazzi, Martinus Nijhoff Publishers, pp. 37-48.
O'Connell, Mary Ellen. (2005), Controlling Countermeasures,
International Responsibility Today: Essays in Memory of Oscar Schachter-
edited by Maurizio Ragazzi, Martinus Nijhoff Publishers, pp. 49-62.
Paddeu, Federica. (2017). Clarifying the Concept of Circumstances
Precluding Wrongfulness (Justifications) in International Law, Legal
Stadies Research (University of Cambridge), Paper No. 18/2017, pp. 1-22.
Ripinsky, Sergey. (2007). State of Necessity: Effect on Compensation,
SSRN Electronic Journal, pp. 1-17.

Ryngaert, Cedric. (2010), State Responsibility, Necessity and Human
Rights, The Netherlands Yearbook of International Law, Vol. 41, pp. 79-98.
Sloane, Robert D. (2012). On the Use and Abuse of Necessity in the
Law of State Responsibility, The American Journal of International
Law, Vol. 106, pp. 447-508.

Tsagourias, Nicholas. (2010), Necessity and the Use of Force: A
Special Regime, The Netherlands Yearbook of International Law,
Vol. 41, pp. 11-44.

Tsagourias, Nicholas. (2011). The Responsibility of International
Organisations for Military Missions, SSRN Electronic Journal, pp. 1-15.
Vinuales, Jorge E. (2017), Seven ways of escaping a rule: Of exceptions
and their avatars in international law, Exceptions in International Law-
edited by L. Bartels and F. Paddeu, Oxford University Press, pp. 1-2.

ATAIN



Judgment, No. 100, Winter 2020

Necessity Defense and its Effects and Requirements in International
Law with Emphasis on Practice of International Courts

Vahid Bazzar
Received: 05/10/2019 Accepted: 20/01/2020

Abstract

Before Gabcikovo-Nagymaros's case in the International Court of Justice,
the effects and requirements of the necessity defense which is long-standing
in international law were unclear. In this case, the Court declares that the
necessity is accepted only in exceptional condition and as the only means of
safeguarding an essential interest of the state against a grave and imminent
peril. The state must not have contributed to the occurrence of the state of
necessity and the act must not have seriously impaired an essential interest
of the state towards which the obligation existed. In addition to the
International Court of Justice, other international courts, including the
International Tribunal for the Law of the Sea and the ICSID, have also dealt
with necessity and its effects and requirements. The findings of these courts
are the basis of the formulation of necessity in Draft Articles on the
Responsibility of States (2001) and Draft Articles on the Responsibility of
International Organizations (2011).

Key words: Necessity, International courts, International court of justice,
International responsibility, Gabcikovo - Nagymaros.
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