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1-Malice. 
2-Transferred. 
3-Black's Law Dictionary Free Online Legal Dictionary 2nd Ed. in: http: 

//thelawdictionary.org/malice. 
4-Regina V. S Salisbury. 
5-Fiction of Law. 
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        IM�� ;+��� �� 4���� e��'� �� �+ =N,� ���%"        �Q5�,� �,)� �5,z� u5 ��%Z �� ��'-
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4�O'�� ����%� e5,z� �� ,)< ,T
� =��,� ( �5,z� [5� [���8 �� ���,�  �� =�� ( �'N�5
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 =Q�  �Q�,M�)Elliott &Quinn,2012,P.30.(       ����%Q� 9QZ� ���Q)� 6��Q
5� d�Q�O� �Q� 

4�O'��                    ( �QL�� �'QL�� �� s�Q< K,QJ u5 l�R8�� ��,� K�X =��(� ,T
� =-+ ,�� �'N�5
         �R8�� 4(Y-� 6���� K���� ;� �� K,J �S ���� ,T
�    =� ����I" K,J �S l      �Q>,�� 6�%QL

   �L�� #�L �O�� #�%� �( �%TO� �i�S �� �(�?'� �%�� �� ���� ,T
� .  ,TQ
� ��
5� ��
           ��Q�� ��,Q� cQR8,� 6���'� �� f��� #�L 9O'
� �5�J ���� ,T
� �� =���� �� =��(�

       #*� �>,�� �%� ���%< �,?�+ ���(Y-� �J�( 6K,J             �%TQO� ]^QL �� ,Q�\ =-Q+ 6#�Q5�
cR8,��L��  .  

       #��(,: �� ��'-IM�� �%&+ =��� ��%5��
�J�   ��I�  %M��Q�     4�Q� �� 201161     �S �� �Q+
               =� �,N u5 �� #��'L� ,r� ,� �$�� �L�� �� =
��� �,N �� u�IL �T" ;7'�      �Q���J �� #�Q
�

 4�O'�� ����%� e5,z� �+ �L�� �,O� 6�%� #����� 9'" �� �� (� ( #�,+ u�IL    ��-Q� �Q'N�5
  ��� ;7'� ��                 ��� �Q�� 9Q'" �Q� ;7'� ���%R�� �� �y� 6�
�� �S ,� ( �L ���%< 4� .  �,Q�

9�'���   �� ��%��� p�,N�   ���+( =�I+ ���        4�QO'�� ����%Q� 9Z� ��J%8 K�O� �� 6   �Q'N�5
 =� [�
>  ��(S :»  4�O'�� ����%� ,r�     #*� �+ ��� [5� �'N�5      =TQ^L ( �TQ" �%� ��%� d�5�

         > �� (� ,� ��� #�5� #*� �"�( �� �+    =� #�5� ]^L u5 ;&   ��%� �� 6��%L     �i�S �+ ��
         �%L ���( 4$(� ]^L �� �%� #�L �T") #����� ( (  ��?8� K$(� ]^L ��,� �"�( �� �i�S ��

  #��'N�)#�%�� �S ,� ��T" �$�� ( �� #��� �� 6�"�( �� ( ��� K,J u5 ���'� �� ( #�L #�(*N�
  ��� #�,+ ���5� . #��(,: [�
>    ��%� �� =5��   �,� ��=� =�  �� =IZ� =���," =5%� �+ ��%L

     �Q�� �'QL�� ��,Q" �TQ" �%Q� ��%� *�� ��'�� ���� �� �O�OW«)s ' Attorney General

262.p,,19981994 of 3.No,Reference.(  
=� #�5��� �� K,J l�R8�� �� �T" �O� =�%� �� 6�%N ��
�� �,�� .=�� ,z� ��  �+ ���

  4�O'�� ����%� ��%'�    %
� �� �� �'N�5      f�,Q+ �Q�J%8 �� �S �
�� [5� ,� ( �N,5n: 9Z� u5 ��
   #��(,: �� �R
5� ��+      4�� �� ��1994      4�O'�� ����%� 6��'-IM�� �%&+ =��� ��%5�    �� �'N�5

    �N,5n~� 9Z� u5 ��%
� �� .            �*��Q� �� 6=���-J e��Z ��,5� �T" �� ;7'� 6#��(,: �S ��
          �*��� 6��,j �S c"��'� ( �%� #�� %"�> m������          �� pQ: �( [�
J ( �,+ 9�W �j( �(

                                                       
1-Regina V Aremel Gnango,2011. 
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         �%� #�,+ �%N ��,j �S ,r� �� ���S ���� �� .        ���QZ ��,Q5� �Q� K%R�� �� ;7'� �(�� #�����
                  �Q� =���Q�� ��,� #��(,: 6���%� �,� �� p: �$�� �,+ �*��� �� ��-� ���� =���-J �5�L

  5� �� 6�J,� �S ( �L �,)� ,z��5��8 #����� �� 6���%� ��� 9'" K�78� �8 [�
J �+ 4X�'�� [
   =5��J �*J 6��%8 ����   =� l%-�� ���� �� ,5n:��   ����%Q� ���� �� ��-� ='���%� ,� ( �%L

    =� =OI8 ���%� �� ��-�           �-��� ,TO� ���%� ���� 9'" ,h�< �� �� ;7'� 6�%L .    ��,Q'�� �Q�
      Q
J 9Q'" K�78� �� �� ;7'� 6��%5� �+ �L �,)� �%&+ =��� ��%5� �� #��(,: 6;7'�  �Q ,�8 [�

�,+ .            =5��QJ �*QJ 6[�Q
J �+ �%� [5� �%&+ =��� ��%5� 4X�'��         l%-Q�� ���Q� �� ,5nQ:��
=��          �'QL��� ����%Q� ( �TQ" �S �Q� ��-� ;7'� �%> ( ��� 9O'-� %!� u5 �RI� �%L

=�� ��� �-��� �S ���� 9'" �� K%R�� �� (� ��%8)Elliott&Quinn,2012, p.31.(  
    d��(,: �� [�
i���8(,��61     �5�-�� 9'" �T" �� ;7'�         (� l�%< ��8� �� =R5��8 �� m�

        ���� ���Z ���
L �� _(,< K�M
� ( �,+ u�IL          m,-�� ��� [5� ( �,+ u�IL V����� ��
=�� �+ =��W �� ����� 9'" �� �� ��� ���S (� �-��� . ��� �� ,�<� 9'" �+ �N,5n~� #�����

     �+ 4X�'�� [5� �� �
+ =OI8 :»  �� �,?�+ �����           ��Q� �Q� ( V���� �+ =I8�" ���� ��� 95
    =� 9'" �� K��"� ;��T8            u5 V�N��T8 ( �'L�� �� ,?� u5 ['&+ �T" V�N,Z �+ =I8�" ( �
+

       �%L 9 �" �(�?8 ��� �'&+ �� ,M5� ,?� .               =��QR8�� 9Q'" (� K�Q78� �Q� �Q5�� 9Q8�" (� ,Q�
  �QQQ�� �,'&QQQ�� ,�TQQQO8 [�!QQQ'� �%QQj( �QQQ� 4$(� ��%QQQ� �QQQ$�� ��%QQQL ����QQ��«  

)Cal Rpptr, 2014,p.635.(4�O'�� ����%� e5,z� 4���� �� ����� #����� ��
5� ��    �Q'N�5
      ;��T8 �� �%�-� �T" �?T
� �U�� �%> f�,R� {�-W��8(,�� �5�-Q�� ['&+ ��   �� m�

=� ,z� �� �,M5� *�> �� ( �N,�.  
       4�O'�� ����%� e5,z� �� �?��^� K�O� �� =-�IM�� �����"%OW �� =<,�  �Q� �'N�5  ��%Q
� 

     �'L%� 6�%N d��(,: �� #��L� �� 69Z�     6�( 9Q'" �Q�� �Q� =���," u5 ['&+ �T" �+ ���
                         ����Q� �%QJ( ,QM5� =��Q�," �Q� �S 4�QO'�� ��QR�� ,QM5� ( �Q�� #�QL �Q�%'^� ( �)"  

)Dressler, 2001,p.123.( �%-N(,: ,�z� �����"%OW �� =<,� @��%� (  *��%Q� ���(  �Q� 
    #���" �� �J%8» ���� �$��-���  ��«2                �Q5��W #���Q5� [Q5� �� 6,�TQO8 eQJ�� ��Q
�� ,Q�

=� �

+)Wendell Holmes,1881,p.30.(  

                                                       
1-Bireutta. 
2-Partiality of Penalty. 
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 4X�'�� ( �%+n� ���S ��%'�� =� ��&� =
L(� �� �7�S �� �'N� ��+ �� ���    �Q+ �Q��
  4�O'�� ����%� e5,z�                    ,Q� �� ( ���%Q� �Q�� �� �Q+ �Q
�� [5� �� 9Z� u5 ��%
� �� �'N�5

   �I)� �%h �� =)5�,L              #�&Q� �'<�
QL ���Q�� �� ��'-IM�� ="%OW K�z� �� 6�%L 4���� 
=�� ( ��� �,+ ��J%8 �� �S �
�� [5� ,� ��%8.  

2-2 (         &��e?n! �n"�Z� �n��?0 �9 \I�
�n! &n����' # �n`F �+n*5 #9 h��O0

C�A
�� �
)�"  

                      �Q��� =I��Q� �Q> 6�QR
5� �S ( ;�
+ ��\S 4�Y� u5 �,h �� �� cI)� [5� �+ ��� ,'7�
=�   �%L    @��,)< ��O� �� ��-� ;5�,J �� =<,� �+   6�*QJ �%OW ��,-?� �� =<,� ��
L�� ,8

                     =Q��(� ( ���Q� ,TQ
� (� ['QL�� �Q
����� ;5�,QJ ��� �+ x%j%� [5� ['N,� ,z� �� ��
         [���8 ,Z�
� �� ���Z ( ,�TO8 e'-��( K%7?� (� 6�
'-�           =QOI8 K,QJ uQ5 �$�QL d�Q

+

=� �

+)Loewy,1988,p.283.(   � �� �$��              cQI\� �Q+ ���� �%QJ( =�%Q� ,TQ
� 6���� [5  
 =QQ� �QQ"�( �QQI?\ ��%QQ�    cQQR8,� ��QQ'N� �� =QQL�� ,QQ)< �� �QQ�� ���QQ�� �S ( �%QQL  

)Loewy,1988, p.283( f      �� 9Q$�R� ,TQ
� uQ5 �Q
��� 6��Q'N� ��%� @��,)< 6�"�( ��
    =� 9�� K,J �$�L ��*�� [���8 �� ���Z ( ,�TO8 ,T
� (� �� ���8��     ,Q)< =Q
�5 f�Q
+

  v��!���,�J      [��� ( ,'�+ ���Z d�

+  ��,�J �%h        �Q��%< cQR8,� *�>�Q� ,�TO8 d�

+
               =� l�-W �� K,J �5$�J ( �$�L =��5��� �� ���r ,��'� u5 6,)< ,T
� �>,�� f�%�    �Q5S

�
��� �� ����-� �� �,?�+ �%OW �$��  �+ =��W �� f��� #�&� 9 �" �S ��,� =N�+ ���'�� ��
 �� ,)< ,T
� �� 9��+ �J%8 [��!8 �� =���'J� x�N� ( ;R�'-� �� �%��" 6;5�,J =��5���

=� �
+)See: Cantor,1936,Vol.22,p.22.(  
                 �Q� �+ ��� =5�J �� 9'" ��,+ l%-�� ���� 6,)< ,T
� �� �J%8 ��,� ���� 4�b�
                ��Q+�%< K,� �A� u5 �� �+ ���R�*� 64�b� ��,� f�L�� �'�%�: x%"( �� @��,)< ��'N�

 =� #��?'��  �
+       �%< =���," �(� �� ( ) v�� VAb� ( =� �8S        �( @�Q�,)< ��'N� [5� 6�5�&�
      ���,N� ��I� �5�
J l�R8�� cJ%�)    � ( _ 6l VAb� (  =
�� �� ,�\   =� ,z� ��%� ��I�  �%QL .

   =� =���� �� �5S              �� � ( _ 6l �Q� ��-� �5�
J l�R8�� �T" 6cR8,� �%> �+ �?� ��%8
 ��� �'L���)��TO�5 ;�� ���"�(��(=� ��� ��)< V�N,Z ( #�%�� ��� �( 9'" p:  ��L��  

   d��(,: �� ,>�S ������                 ( ��� (� �Q� =�%�-Q� c�Q� m,-Q�� �,Q� �Q$�� �� ;7'� 6
                       �Q� ,Q'<� �Q� �'Q��%<�� �� �S �Q�O� ( �� ��� �� c�� �� u>%+ �R8 u5 kON m,-��
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����           �,� c�� ���%< ,r� �� �i� ,'<� ( ��� m� .     ;7'� �T" ;\,�I� #�����   9'" ,� =
��
       9'" x%"( 9��� �� 6�i� ,'<�) ���� ,T
� (     9Q'" �T" ��)   =Q��(� ,TQ
�(     ,TQO� �� �( 6

       �,+ K%R�� ��� 9'" K,J �� ( �-��� .   [5� #����� �y� ��        �Q+ �QL �,QO� �Q�%� :»  ��QJ
������                  �,N �� 9'" �R
5� ( ��� #��� �� K%�-� c�� 6���%�~� x%"( �� =I'" �R
5� �T" �� 

  �� ,�\ �,M5�      ,z� ��%� ;�O'-� =���," ������      ,���8 �� �O�OW [5� 6��� �'�%�: x%"( �� 
=��  =Q� 9'" [5� 4(Y-� (� ( ��� #��� �� ;7'� ���� ��'N� c�� �� �+ ���  �QL��«  ��

     ��,QN� �Q�� �Q� ��-� �( ����%� ,M���� 6cR8,� ��'N� �� �%J%� v��!� ��%&< 6�"�(
=�        ������� �� ,�
� �
�� [5� ( �L��   4�O'�� ����%� e5,z�           9Q'" �Q� x(,QL �%��" ( �'N�5

�5�,� ���)Keiter,2002,pp.267-268( .  
                �� �$�� �
'-�� ���� ��I+ =�"�( =
�� �� �R�S ;\,�I� ����'N� �� =<,� 6{��� [5� ,�

            =� ���,� 9��" ���� ;5�,J �W �� 6��&'���� �� ��5� ,)< �%J( 9���    6[5�,��
� f�
L��
=�    + �?� ��%8    4�O'�� ����%� e5,z� ��
�� �         �� =���'J� x�N� ( =�%�� ;z� �?W 6�'N�5

                   �Q���� �Q+ �Q�� ����%Q� �� ��Q�� �5�
J ���(Y-� �� ��,N� ��,N �� �,��%IJ �5,h
      =Q� ���,� 9��" ���� 98�" u5 ��'N� 9b� ���� �7�S ��'N� @��,)<     ,Q���8 �Q� f�QL��

        ��J ��,N� ��,� �%< ��'N� �� �+ =��-+ 6,M5�   =� ,)< ���5� ��       �� �S �������: �5�� �
5���
  �

+ 9$��8 *��)  6=
-��1375 s 6225 .(       ���'<�Q� �� �Q�%M> �Q
�� [Q5� �Q+ �5� �5�� 4�W

   =� ��J 6K,J ,Z�
�                   �Q�J%8 K�QO� �� 6���,Q� �Q�I��" �Q5 ,Q)< ,T
� 6�"�( �� ( �,��
4�O'�� ����%� =� #��� ��%�: K,J =��(� ,T
� �� �%�� �> �� �'N�5 ��%L  

3 (8��5 3�"�*� ���#� �+*5  

                cQR8,� �T" ��
�� ,� ���� ��5�
J 6�*J �%OW �� #�L �'N,5n: =�I+ 9Z� u5 ���)�
 =� 9RL         ��Q�� �� =��Q�," �Q� ��-Q� �Q5�
J ��,5� �� cR8,� �T" ��: �+ ���S ( ��,��

 =�� �L���       �,+ ���Z ���� �5�
J �� ��%8 .        �� =!�� �+ ��� �zWA� [��� ��
�� ,�
         [�Q
> ��,Q+ l%-Q�� ��Q�� ��,Q� 6��'-IM�� �� �+ ���O'�� ��,5� �,?�+ �����"%OW

�QQ5,z� x��QQ�� �QQ� �%QQ��� 6=QQ�5�,J  ��%QQ
� �QQ�8 ��»4�QQO'�� ����%QQ� �QQ5 �,QQL �QQ'N�5 «
#�L ���) 6="��Z����,��1392s 6136.( 
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    �5�L ���Z ��,5� �T" 69'" �T" ,� #(A� ��� 9'" =��(� ,T
� 6��'-IM�� �%OW ��
�-J =� =�� �L�� .     ��'-IM�� ��*J �%��" �� ;����(� �^�1     ��%Q
� ��8»     ,5�Q� ( 9Q'"

  s�^L� ��I� ;5�,J«2     6��� 9'" v5,�8 K�O� ��3     �
� cJ%� ��1   #��� 149    �'QL�� �,O� 
��� :»     ��%� ���,O� �5��� ��150  6152   ( 155        =I�" ����%� �� �+ =T^L ,� 6)  ��Q�

;��T8 (       N u5 �� =
�j �5 }5,Z �%h ��        ]^L �,� cJ%� =�%��",�\ 9�N @,8 �5 9�
    �%� ���%< ��� 9'" �� K%R�� 6�%L �,M5�« . �
�2 #��� 149    ����%Q� [�Q��8 K�QO� �� 

  =I�") ;��T8 ��� (      =� #��L� =�%��" d���� x%� (� ��  �
+ :»     ����%� 6�%N �
� s%T< ��
                 �,QN �QO�� ,5� [5�," ��,W� �� 6�L�� =
�j �5 }5,Z ��� [R�� �+ =I�" =Q�   �%QL :  

v�� (      =T^L [�
> #�%< 6=T^L ,� �� ��-� =���-J �5�L ���Z ��,5� �5 ['&+ �T"
         l f�� �5 #�L �'&+ VA�� �+ �L�� =T^L ���� (         9Q�N @,Q8 �Q5 9Q�N �QR
5� �Q� ;QI�

       6�QL �Q��%< ��,QN� �Q� ��-� =���-J �5�L ���Z ��,5� �5 �,� cJ%� VX��'W� 6=��R8��
     L ���� K(�T� �5 4%'O� �>,��         =� �� =�I� [�
> �>,�� ( �L��� ,z� ��%� ]^    =8(�Q?8

�L�� #�,�� 9'" x%"( �� ��-� cR8,�«)THE PENAL CODE ACT OF 1983.(  
����    =� �zWA� �+ �%h                ( =Q��,� �� �Q+ �� =Q�R8,� V�Q�%�� ��'-IM�� �%OW 6�%L

 �,QQN =QQ��(� ,TQQ
� ����� 6�QQ�� #�QQ��� K�QQ+�� ��QQJ ( ��RQQLS ,QQ)< uQQ5 ]�^&QQ8
=� �
+)�6="��Z����,�1390 s 625.(   =� =��(� ,T
� 6�%&+ [5� �%OW ��   =
�� (� �� ���%8

   �%L �'N,� ��+ �� :                 v�QZ%8 ��,Q� �,QM5� ( cQR8,� =Q
�` �Q��W �� #��L� ��,� =R5
�( ���,� ��I��" �5 ,�TO8 ��%'��.  

        =��(� ,T
� 6=-�IM�� �����"%OW �� =<,� 6{��� [5� ,�4  [5� ��    #�,Q+ ,�-?8 ��%�    �Q��
�� �%z
� �+mens ) [�`(   =Q� cQR8,� �,QRN ���j( �� #��L� 6   ( �QL��rea)  #�Q
�( 6

          =Q� =
�` ���W �S �� ���5�,����
� =��5��� u5 ,� 9�'&�   �QL��),2005,p.75Molan(f 
  =��(� ,T
� =
�5        ��� ��
J (� [�!'� ��'-IM�� �%OW �� �5�
J  :    �,M5� ( �T" =R5

=� =8(�?8 .  
                ��%Q� �� �$�� f��� ����,�� e��'� x%"( �� cR8,� 95��8 ���J,8 �T" 6='
� ���� ��

                                                       
1-THE PENAL CODE ACT OF 1983. 
2-HOMICIDE AND OTHER OFFENCES AGAINST THE PERSON. 
3-Definition of murder. 
4-Mens Rea. 
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  =�� �+ =�R8,�      ���'� �+ ����� �T" �5 ���%<            ��Q'N� �Q� �QJ%8 �Q� �Q$�� �%QL cJ%� �� ��
      �+ ��� [��)� V��5,O8 =��R8��        cQR8,� ,Q�� 64�b� ��,� ��%)> 6��� ���%< �� ���'� �S

    ��%I� 6v�� ['&+ �T" ��        4��'W� �$�� �
+ u�IL ��         [��� ( �
+ ���Z� l �� ,�8 �+ ���
��%� ���%< %�� �> �� cR8,� ���(Y-� 6�%L l �,� cJ%� ( ���� �� ;� ��?8�  

           R
5� ( �T" =
�� �� �J�� ��'-IM�� �%OW �� ��� [5�
> ��,�       �� ���Qj( [Q5� �5S �
   =� ,� �� ;�          ��� �'L�� �%J( ���5� ���,z� wA'<� 6,�< �5 �,�� .    #�Q�(,: �� K�Q��  �� 

  4��197561   ;��<K���            �� [5*
� ����O� �%< �L�� �5�J e"%&�� e��< �-: �(�
Z �� 
        �Q
+ �Q7�S =M5�-Q�� @,8 �� �%��� ( ����,'� �� (� �+ ���� [5� �� �^5� ���< �(�� . (�


�         #����%< ���< �� ���,N� �R
5� �� ;I� �� �� [5*   �I�L 6���  �<�Q� �( .   �� @�%Q+ (� =Q'"(
      ;��< ( �
'<�� ��J �8SK���             [Q5� �� �?TQ
� �UQ�� 6=j�" �L ��� 9'" �� ;7'�    �Q�%�

      ;��< ,�� �+ �,+ =5��
���K���              eQ��'� uQ5 ��%Q
� �� �� =���-J �5�L e��Z �5 �,� 
    ��: �%< 4���� 9�'�� ���-�   =� =
��           9'" �O�8 ��,� ���� ��%� �T" ,T
� 6��� #�,+

  =� ��,W� ���        =� �� ���'� (� �R
5� ���r� ( ��,�     =�� ��(,j ��� �'��%<  �L�� .  pQI��
     �,+ ��5U8 �� ,z� [5� �����)6="��Z����,��1390 ]Z 686 ( 87(      �����Q"%OW �� ����-� �'��� f

      %�" 9��",�\ ���RLS �� ���%<,� [�
> =-�IM�� =� 4         ��Q
�� [�
> ���� ��-� �,5� 6�
���
#�,'-�      =� cJ%� 6�T" da�( �� ��        =� ( �T" ���� u�R?8 �+ �%L        [QR�� ,Q�\ =Q5�(,:

            w,QZ ( %Q� uQ5 �� �Q��'� ['Q��%< [�Q� ;Q7� =Q"A<� *5��8 u5 �+ =��W �� f��,�
��:                          ���� �%QJ( ,QM5� �%Q� �� 9Q�'�� ���-Q� ,Q�� uQ5 ��%Q
� �Q� �S ���� �� =
��

),1983,p.362Williams .(  
                #�Q�(,: �� �Q+ =5�QJ �8 �L ��n�,�rU8 =5�!" e5(� �� ����O'�� [5� 5��Q�u    4�Q� �� 

198662     d��(,: ���L �S �5�"( �+K��� [L(� �� cI)� [5� �,+ =�� w�
�'�� #����� 6�%� 
       =�� �?T
� �U�� �+ �%�� �,O� ( �
+            [��)� �R�S ,M� �
+ ���
'�� �� ��� ( �T" ���%8

              �Q��'� =
�5 f��� #�%� =�)" VA�� =���-J �5�L e��Z �5 �,� x%"( �+ �L��     �Q+ ��
 =�)" VA��=� l%-�� �T" ��%� e��'� u5 �%L �'-��� �%L.  

                                                       
1-Hyam,1975. 
2-Nedrick,1986. 
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          =Q� 6��'-IM�� �%OW �� ���� ��5�
J =��(� ,T
� ,M5� �*J     =8(�Q?8) =Q�   =Q5�(,:(1 
��� .   =� ��'-IM�� ��*J �%��"              #��Q� cQJ%� �Q� �RI� ��� #�,R� v5,�8 �� =8(�?8179 6

      =� �� Ky%8 ��'N� �� =O5��T� �7
8       [�!Q'� �+ ��� #�,�L,� �� =8(�?8     ['<��Q�� ,Q)< �Q� 
                6=�%Q�� ��R� �� ��IO� eI��( u5 =��
��� �I�J �� =O5,h ,� �� ��,N� ='�A� �5 ���W

�L�� =�%�� ����z� ( =
�5� ���,O� �5��� K�� ( ���?�� �5 �5,W ���5� .  
      =� �� ���J V�'�-� v5,�8 u5 ��      =� �+ #�L �'?� 6=8(�?8        m,5nQ: ,Q� 9�'&� 6=8(�?8

   � ,)< u5 e�����&� ��� x(,&��)Ormerod,2011,p.118.(         �Q5 4�Q�'W� �Q5�� cQR8,� 
    ��: �� ���'� x%"( ��R��               64�%QW� ( x�j(� ( k5�,L �S �� ��,+ ,)< ( �L�� #�,+ =
��

              d�Q�(,: �� 64�b� ��,� f�L�� #�%� 4%O���� �5 ( ��J%8 9��" ,�\ ��,~Q�     4�Q� �� 199162 
       =�%R-� ��%��� u5 �� ����8��:S d,�
: �� cR8,� ��>�� 6        ���� �
?8 u5 �� �� =5��

�,+ u�IL ��%��� ���W eh%�� 9<�� �� .�i� #�%� ���� 4%�&� �h%�� 9<�� �� ��  ���
            ( ��%<,� �7�S �� =R5 ��: ( ��� �� ��>�� (�(( 3    �%� #�,+ �(,�� �� .    �Q��� cQR8,�

=�         ��>�� �,�� �+ �%� �S �( �T" �+ �,+      Q�'W� ��%Q� �� ( �Q
+ ���'�� �� ��  �%!QW 4�
      �%� #�,R� ,RN �h%�� 9<�� �� =-+ .       ;� ( #��(,: [5� �� ;� ����� pI�� 64�W [5� ��

#��(,: �� �,+ �� �� ���R8,� ����� ���h�" �� ���� ���)Ormerod,2011,p.118.(  
               =Q� %Q8,: �� 6��'-IM�� ��*J �%��" �� =��(� ,T
� ��*J� x%
8 �� �J%8 ��     ( =7J%Q8

=�     ;7'� �$�J =5�(,:               x%Q"( 6�%QJ%� 4�%QW� ( x�j(� �� �+ �%< @��,)< ��'N� �� ��-�
      ��: ( ]�^&8 9��" �� ����,�� ���'�   =� =
��   =� �
+        �� cR8,� ����%� 4�O'�� �� ��%8

 �?W ��'��� �� 6�%&+ [5� �%OW �� �+�,> f�,+ ���Z �%J%� =���," �� 6�%TO� =���,"
        �,'&Q�� d,'-� K,J =��(� ,T
� 6����J �� ;z�     �Q�� �� ;Q�� ( ���� )    ��Q
�� �Q� �TQ"

s�< (=� ( �I?\ ( ��� =5�(,:) 6=I5�,�1393s 6201.(  
     ��,5� ��*J �%OW ��)             �� p�'O� ( ;7I� 6��5� ( s�T" 6�(�W �^� �� #	5( �� �+

  =� ������ �ON �L��(  6           �� cR8,� ;I� ,� #(A� 6���� ��5�
J �� =��(� ,T
� �O�8 ��,�
     l�R8�� d���� ( x%j%�     �%QJ( 6�Q5�
J»   �Q���,�� �TQ" «   �Q5» ����%Q� «    ��(,Qj *Q��

                                                       
1-Rescklessness. 
2-Spratt,1991. 
3-Voy. 
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����)  6="��Z����,��1392 s 6104  =5�"S (     6���1392   ]Z 669 ( 75.( ����,�� �T" �5 ����%� 
                  �QO�8 ��QL ��'��%< ( ����,�� 9�� u5 K���� �� cR8,� 9�� ( ['��%< ��%
� �� ��

   #�,+ v5,�8 6�S e��'�  ���)  6=���Z1384s 6375( =
�5 f �5�� 69�N �� ��� ,� #(A� 6cR8,�
    ���'� ���5� �T")       =���," �� ���Z ��,5� �5 ���W cI� �T" (    �QL�� �'L�� *�� �� .  �%7&Q�

              �Q���� ,Qz� ��?8� ,�� [5� ,� ���&� ,����8 �� �5%< c'+ �� �7ON .      �Q�� [�Q��8 �� ��&Q5�
=�  �+ �
5��,N :»          ��� 9'O�� =�� 9"���� ������ �TO� ����� �O�'5 (     ����� k��j ( ����\ 9'O5

         #�TQ" ( �QI�N =QN ����� �%R5 ��«)     6=QIW �QO��1360   _ 64 s 6195  6=Q?�� ( 1367_ 642 6

s12(    =� ��O�� ��� =
�5 f            �*�> �� 9'" ,� 9"�� ���� ��-�� �T" �� �%L) ���Q'N� (  �Q+
 =
�5 6�L�� ���� �%< �T" ( 9�N �� cR8,� �+ ��� �S ��� e)��j ( ��� #�
&+ V����\

��L�� ���'� ��'��%< ( �L�� #��� K���� #���� ( ��� �(� �� �� �%< 9�.  
                ���'<� ( #���� �(� �� �� ����,�� ��'N� �5�� cR8,� 69�N �� ��� �O�8 ��,� 6[5�,��
�

      �L�� #��� K���� ,z���%� ��-�� �(� ,�)  6="��Z����,��1392 s 6104(       uQ5 �� ,Q�� =
�5 f
    L �J%'� cR8,� 9�� 6������,�8           =Q�( �%�� ��� �'N,� ��," ���Z� ��%� �+ =
��� ]^

               �QL ���%^� l%-�� ��� =��R8�� K,J 6�L�� #�,+ ��%<,� �( �� ( #�L w,�
� ��%I� .
    #��� v�� �
�290       l%TQ� =�A�� ������ �%��" 1392            �Q�+U8 ( }5,TQ8 ,Q�� [Q5� ,Q� 

=� �
+ :»           � �5 �,N ,� �5�
J ��,5� �T" ���+ K���� �� cR8,� #��,�      �Q5 �,N �5 [��� ���,N
�L�� �'L�� �� ��J u5 �� [���,�\ ���,N�...«.  

         �� v�� ]^L �� ��-� �5�
J ��,5� �T" 6��%I� u�IL �� cR8,� #��,� 6c�8,8 [5��
       9��� ,� �� =�( �L�� �'L��)                 ��Q)< �Q5 vQ�� ]^QL ���� =��Q< �QJ �5 ��� m�( �
���

  ������,�8 �� cR8,�(      
+ ���Z� l ]^L �� ��%I� 6         #�QL �Q"�( �5�
J ��%Z [5� �� 6�
        6w�� �� #��'L� ���W �� �%> f�%� ���%^� ����1        �Q'N,� w�� �� =Z�< e)O� cR8,�

                      =Q�)< V�Q'���� �QRI� 6�Q�� #�%Q�� �( �Q�� �� =L�� �,M5� e)O� �� ,�8 ���Z� ( #�%�
 =� l%-��     ��" �,5� f�%L»     [����� ��-�X� =I� �I�N =N V����� «    Q�R8,� [�
> ��%� �� =

=�� ��Z �
+.  

                                                       
1-Mistake in Person. 



 

 

 

����� \3#�4' ���*�+)84	�
��
 \94  C�A
�� &��e?! d"�Z� 	��"� N?A< �� 	@ f�L`0 # 	�
����� N?A< �9 \�
)�"  

 

13  

      x%"( �� ��� [R�� �(�?'� �5,h �� �� ��,5� �%OW �� ���� �5�
J 6=I+ �%h ��
���%�~� :  

v�� (�5�
J ;�O'-� �T") #��� v�� �
�290 l%T� =�A�� ������ �%��" 1392.(  
l (            9Q'" �TQ" �� ���� �(�� cR8,� ��'N� ��%� #�
&+ �� =L�� �I)� =��8 �T")  l �Q
�

�%N #���.(  
_ (           =Q
�� 4�%W� ( x�j(� ( k5�,L �� =L�� =�-� =��8 �T"            �TQ" �Q� ��Q�� �(�Q� �Q�I�

9'")�%N #��� _ �
�.(  
 �QQ��S 6���� �%QQJ( *QQ�� ��'-QQIM�� ��*QQJ �%QQOW �� =�%QQ� �QQ� �%QQN �5��TQQ� K�QQ�8  

       �
� �� v�� ��-" �� �+2   #��� 149          �� =���-QJ �5�QL ���QZ ��,Q5� �Q5 ['&Q+ �TQ" 6  
I8 ���� 9'" ;�O'-� �T"  =Q� =QO  �Q
+)THE PENAL CODE ACT OF 1983( f  

                       =���-QJ �5�QL e��QZ ��,Q5� �TQ" =Q�( �'QL��� 9Q'" �T" ='W =-+ ,�� �+ ���S �5  
      �QQL �Q��%< l%-QQ�� ��Q�� 9QQ8�" �( 6�,Q��� =��QQ�," ( �QL�� �'QQL�� �� �,QM5� �Q� 

) 6="��QQZ����,��1392s 6117(  �QQ
� �QQR
5� �QQ5 f1 #��QQ� 149  ��'-QQIM�� ��*QQJ �%��QQ"   
  l%T�1983 =I�" ����%� �� �+ =T^L ,� 6);��T8 ��� (  �Q� =
�j �5 }5,Z �%h ��

               ��Q�� 9Q8�" 6�%QL �,QM5� ]^QL �,Q� cQJ%� =�%��Q" ,�\ 9�N @,8 �5 9�N u5
 =� l%-��         #���" 6=�-� =��8 �T" ��%� �� 6[�
i�� f�
+      K�� �� ��»   =���," �5�� K,��

  �S �� �%<   �,5n~� �-� �+ ��%�«61 ��%� ���� �� ;RW     k5�,QL �� =QL�� =��QR8�� 9Q'" 
=� =���," s�< �
+)Ashworth&Wasik,1998,p. 124.(  

   =� �zWA� 6c�8,8 [5��                 ,TQ
� 6��'-QIM�� ( ��,Q5� ="%QOW K�z� (� ,� �� �+ �%L
                 6�Q��'� �T" ,�-?8 ( �T" �I�'� �� �$�� ��� ��-R5 ( ���&� V�'�-� ���� �5�
J =��(�

        �� ��QW �8 ="%OW K�z� (� [5� #��      =Q� ��QJ ;Q�    �%QL .        ( 9Q��%� 6��'-QIM�� �%QOW ��
          =� �(� �� ��'N� ( ��'N� �� ,)< ,�z� �,M5� ��������   =� 6=8(�?8       �TQ" [5*M5�QJ ���%8

  9�R&8 ( ���'�          =� �� �S ( �L�� ���� �5�
J =��(� ,T
� d�
��       �� ��-� l�R8�� �� ����
          �\ =T^L �(� ,� �5�
J ,�� =�'W =
�5 f����,� =
$��� ]^L      �Q"�( �%TO� =���," �� ,

           �R
5� ��+ 6�L ���%< l%-�� ���� �5�
J ��+��+ 6�L�� #�L  ��'-QIM�� ��*J �%��"2 

                                                       
1-The Offender Must Take His Victim as He Finds Him. 
2-THE PENAL CODE ACT OF 1983. 
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   6%� u5 ��»  [�Q
> #�%< 6=T^L ,� �� ��-� =���-J �5�L ���Z ��,5� �5 ['&+ �T"
         �� �5 #�L �'&+ VA�� �+ �L�� =T^L ���� =T^L«)Article149(2)(a) (   �%� �� (

  6,M5�» �� ;I�              �5�L ���Z ��,5� �5 �,� cJ%� VX��'W� 6=��R8�� 9�N @,8 �5 9�N �R
5� 
 �L��� ,z� ��%� ]^L ���� K(�T� �5 4%'O� �>,�� 6�L ���%< ��,N� �� ��-� =���-J

=QQ� �QQ� =QQ�I� [�QQ
> �QQ>,�� ( �QQL�� #�,QQ�� 9QQ'" x%QQ"( �QQ� ��-QQ� cQQR8,� =8(�QQ?8 «
)Article149(2)(b)(      � ;��T8 ��� �5 =I�" ����%� 6 =� �(,?� �� cR8,  �5�
J ( ����

=� l%-�� ���� �� =��R8�� �
+.  
            ( @��,)< w,Z ( ��� cR8,� �T" ,� =
'�� V��%�� ���� �5�
J 6��,5� �%OW ��

 �S Q cR8,� ��'N� ��%� #�
&+      �Q� �Q+ =Q'"( �8 Q ��� �,O� ��'-IM�� �%OW �� �+ ��%�
   9�N �T"        �L��� Ky%8 [��� ]^L �(� ,� ���'� �T" �5        ��Q�� �Q5�
J �QO�8 cJ%� 

=��  �%L .     ���QL ��7ON �%7&� ,z� ���)�)@� :   6=I��Q�1385 _ 61 s 6266    6=QIW f 1363_ 6 4 6

s 556   _ 6=I��Q� (  26  1392s 6 329( 6   9Q�N �� ;Q� ( �T" �� ;� cR8,� �S �� �+ ='5�
J
 �L�� #�L #��'L� ( �)< ��>� �%<)#�T" ( �I�N =N U)^��(=� ��� ��)< 6 �L��.  

�8        l%TQ� =�AQ�� ����Q�� �%��Q" c5%T8 �� ��: 1392    ��%Qj%� [���%Q" eQ�I+ 6
         ��� #�%� ��%'�� �
�� [5� ,� V�OI)� ��,5� =�A�� ��%7�J.1        cQJ%� �� *�� ,�<� �%��" ��

 #��� g �
�292��� #�L ����8 9Z� [��� �� 6 . �5��T� �� =R5 [���8 K�O� �� �%N �
�
     =Q� �,O� ��� ��)< �5�
J  ���� :»        ,Q� �Q5�
J �TQ" �Q� cQR8,� �S �� �Q+ ='5�Q
J

=
��             �TQ" �� �,�8 �R�S �
��� 6�� (� ,� #�L �"�( 9�N ��,5� �T" �� ( �L�� �'L�� �� ��I�
�5��� ��%<,� ��,N �� ( �
+ ��� ��RL«.  

        �,L (� ,� 6�%N d��� �� [
O�»  9�N �T" ���ON «  (»   �Q��'� �T" ���ON «  #��(S ��
     J%8 �S =IZ� @A� ( ���      =
�� �� ��-� �T" ( 9�N �         �%h �� �S ���ON �� ��� ��I�

            ( �QL�� �'L�� �%J( 9�N �T" ( #���� ;� 6�5�
J l�R8�� �� ��� [R�� 6[5�,��
� f�I)�
       =
�� �� ��-� �� �$�� f���'� �T" ;�        f,QM5� ��-Q�� �Q5 ��%�W 6�=L �� ��-� �RI� ��I�

         �� [5� ���� v5,� �(�?8 �� �5�� ��
5� �� �'���         #��Q� � �Q
� �Q� #�290      �5��TQ� �� �Q+ 

                                                       
1-   ��%� 2   ( 3       �S ���,O� ( s�T" ( �(�W �%��"   l%T� 30/6/1361)    =��� �����(�10972    ��%Q� 4/8/61( f

  #���2    =�A�� ������ �%��" )��5� ( l%T�24/9/1361)  =��� �����(�11030  ��%Q� 18/10/61 (  ��%Q� (
204 6295 ( 296 l%T� =�A�� ������ �%��" 8/5/1370)  =��� �����(�1364 ��%� 11/5/70 .(  
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�L�� �J%8 6��� #�L l%-�� ���� �5�
J . *�� ( 9�N �T" 6cR8,� �>,�� 6�
� �S ��
    =
�� �� ��-� �5�
J ��,5� �T"  �( �%TO� *�� =
��� ��J �5 �,N ( ����� �� =Z�< ��I�

 �-��)c�� �
��� =�%�� [+��� �� ���n�(� ��-� �5�
J x%"( �,N �� �n� 6 6��,N ,� �
=�                 �Q$�� f��� #�%� ���'� �5 9�N �T" �"�N 6s�< �,N �S �� ��-� cR8,� �+ �?� ��%8

       ( ,j�W �,N ,� =
�5 6��� #�%�� [R�� ��,N� K��8 �� w%)�� �� �%< �T" 6cR8,� �%>
               =� l%-�� ���� �5�
J �n� 6��� #�%� �( �%TO� ( ,z� �� �
�Z �S �� c5�\   f�%L

     �� @A� 6�"�( ��              #�%Q< �L�� [$��� ,�\ ( =�I+ #�%< 6��� 98�" �%TO� �O�8 6��� 9'"
  [$��� ( = *J)�,'L%L =&�,�6 13766 QZ ]111-112 .(     �Q
� �Q+ �Q�� =75�Q� »� «  d��Q�

               =� ��� ���%� �� �'N�5 4�O'�� ����%� �� �%> ��� _��< �� ��� 9�� �� �%+n�   ;�
+
         �T" ( �'L�� ����%� =
��� ]^L �� ��-� cR8,� �+        �� (� �(� ,Q� �Q5�
J l�QR8�� 

       =� �"�( �,M5� �(� ,� K,J ��� 6����       ,Q�\ =��Q�," �Q� cQR8,� ����%Q� ��
5� �� ( �%L
  =� 9O'
� �%TO�  �%L .        =QZ�< �,QN �Q� cR8,� ����%� V����� �%+n� �
� �� �+ =��W ��

��� �(,?� ��,N� K��8 �� ��-� ����%� �RI� 6�%L 9O'
� �8 ��� #�&� w%)��.  
d���"     ��: w�Z(� �� ��� ��)<             �,Q?�+ �����Q"%OW �� =<,� ,z� �� �>,�� 6�'?�

      =� ,z� �� 9Z� �� ��)
� VA��+  ���)   6="��QZ����,��1392 s 6136(        6���%Q� eQ�� �� �Q$�� 6
[��!8      =�� =���'J� x�N� ( ����� d�

+           =QO)
� ,�\ e��'� �� ��� [R�� =�'W ( �L��

� d���" ,�� 6�R
5� }�j%8 f�%L ;'< ���RL �T" �� �+ ��,N 6;�
+ �,N �I)� �� �%+n
=� ������,�8 =� ��-�� �� (� ,�8 ( �
+ =� �� ��: �� �� (� ( #�,+ ���Z� =��
�  ���� 6��(S

                    9Q'" �Q� �� �,QM5� ��-Q�� ( #�,+ ������,�8 =��-�� 9'" �T" �� �+ ��� 4(Y-� #�����
          O� 9'" �T" 6cR8,� 6���W (� ,� �� �%> f��� #�����  =��RQL� �$�� f��� �'L��� �� 4%'

                       9Q��" ,Q�\ ( x(,&Q� ( ��Q�� cQR8,� 9Q�� 64$(� �,N �� �+ ��� [5� ���� �%J( �+
                  =Q� =��-Q�� �%Q� �Q� ����%� �� cR8,� 6K$(� �,N �� �+ =��W �� ��� ���,�    #�Q
�

        =� ��%M> 4�W f���� �5�
J �T" ( #�,+ ������,�8          �(�!Q" ��-R5 (� [5� ��%� �� ��%8
��,+   =� ,z� ��                    f�&Q���� �S =Q7ON =��Q�� �Q� 6��U-� [5� 9W ��,� ��� ,'7� �+ ���

=� ��-�� 9'" �T" �� ��� 9'" =IZ� @A� �7ON �+ =5�J �
���.  
 =�%h t�L      ��� #��(S ��� 9'" v5,�8 ��  :»    ( #,�\ 9'" [� 9+ %� ����� �����N 

            ��Z�" ��+ �`� #,��� (y �5��� 9O��� 9��+ ����� �,�T� ��+       �Q�� �I�N �%R5 (y 9'O�� u�n�
����� �,J �"#«) 6=�%h1400s 6�733.(  
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                 �QL�� �Q+ �*Q�> ,Q� �I��( �� �� �,M5� =-+ �+ ��� �S ��� ���6    �� �&QR� 
           �S �� m��Q+ �5 ( �L�� #�%�� 9'" �
�S �+ =8�%Z         ��� �Q+ �QL�� =5�Q���+ �Q�%� V�Q8 �� 

    =� �,� cJ%� 4%'O� s%T< ��,�f �"�( �� 6�� ,� cI)� 9Z�  ( ['L�� 9'" �
�S �%
=� �S ������ K���� �� ��,� .��� �%�!� [��� �� *�� ,M5� ��7ON ������ :» �O�'5 (

9'O5 ��� 9'O�� =�� ������ 9"���� �TO� �����«) 6=IW1360 6_4 6s195.(  
  cW�Z,��%J    ��-�� ['&+ �T" 6��� 9'" @A� �+ ��� #���� ���'� [��� �� *�� 

��� .    ��%
� �� ��&5�  �)< #����� 4�b��        ��L� ]^L k�%8 #��,: ��� �T" �� 6��� # 
=�   V�"�?8� �+ �
+    =� ���Z� =��-�� ��   f�5���   p~� =�  ��(S :» %Q7N �)��j ��� (   �%QR5 ��

      �TO�� ( 9'O�� =N �� 6��7�N ��)^� .         ��-�X� =�� �� �TO5 ;� �n�� �'��� �n�� 4�b���+
 X ( �I'"...«)  6=?��1367 _ 643 ]Z 62-3.(  ��
5� ��  6        �� �� ( 6,�8 ��� �� �� ]^L �%TO�

��� #�%�� ��-�� 6['&+.c�8,8 [5�� 6��-�� 6��� �� ,��   Q =I+ �%h ��  Q   6�QL�� �%TO�
=� �O�8 ��� 9'" ���5.  

}5,Z       ����� 6���� [5� �� ,8=��  =�IW �AT�� ��� 6   =� �+ ���S  �5%� :»    �%QR5 ���� (
  cJ%5 A'" 98�O�� � �%O�   5 ��� 6�
�      #�%TQO� �O�N #,�\ 9'" =�� �TO«)   6=Q�IW1410�6 _ 25 6

s382(   =
�5 f                �Q�S 9Q �� �5%Q< �%TO� �� ( 6�&R� �� �,M5� �+ �%� #�,+ �T" 98�" #
��� .        ��� ��,'�� p?� 9'" ���� 6��� #�L 9 �� ���� �+ ��%TO� . �,5�»,���� 9'"« 

��� #�5�,� �"�( *�� �S ( #�%�.  
 �)��� vL�+   *��  ��9Z� ��&��� =�  �5%� :»     VAQJ� �TQ" %Q�( ��N        �Q��A+ ( ,Q<S l�QZ

    ��� ��� %7N 6K��� �%O��f      ,�\ =�� �TO�� ��+ %� ���       %Q7N �%O���� l�Z�N �%O����
 ����� ��L«)  6�Q)��� vL�+ 4S1413s 6�226(f  =
�5,�  ��� ��," w�� �� =-+ 6]^L #��

�%O�� (� ,� [5� ( �
+ ���Z� �,M5� �� ( �
L�� K���6�� 9'" =� l%-�� � ��,�f =�( 
 �%O�� �'N,� ��," w�� ��%� �+ =-+ ,�� �%O�� �+ p+ �S �� ( #�%�� K��� �  #�%Q� K��

     =� ��� ��L 6�L�� #�%�� ���Z� �L�� .     *�� ��&5� ,z� ��      w�� ���� @A� 6��� 9'" ��
�%O�� ��-�� ���� ��," ��� K���.  

     6@A� [��� {��� ,�  K���  =
��<)#�(   �� %�� ,5,�8�I�� �����d �)< �   ���  #��(S
��� :»  )^�� [� (U  �� �����  %�  V���-�� =��   ��N K��� �(�7�  V���-�� l�Z  �I'" ,<S «)  �%Q�%�

=
��^��  614046� _ 2s 6554� 6��U- 6( 7(e��'� f [5� ,z�  *��   69Q8�" w�Q� ,�� �+ ��� �S
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     6�L�� K��� �%O�� ��-�� ��� 9'"     ,z� ��%� ]^L �� �
>,� 6�%� ���%<  �  �Q5��
� ���Z
�
��� �+ �,M5� �� ( �
+ ���Z� ��� (�.  

  =I�5%��)�A�(     l�'+ �� *�� ;��,� =�  �5%� :»  )^�� ��� (U � �    V�,N�Q+ =�,5 ��RN ��� 
 V�
�%� c�T�N«)=I�5%�� =� 6 6�8 s657( .          ��%
� *�� ,M5� ]^L s%T< �� ,�� *�� ��
5� ��

  =� ��Z �)<   =� �5�� �,+ �?� :» V���-�� =�,5 c�T�N  #,�\ «f     �%TO� �R�S 4�W  =I�5%Q�� 
          $�� #��� ��," w�� �� ,N�+ 698�" �+ ��� #�%� �S  � �� �Y   ��� #�%�� ���Z� [� .  ��� p:

 ��»�(�7� K���« ( »K��� �%O��«��X ( ��� ��%� eKA+ [5�   Q v��^� K%7?� ��h  Q 
��� [L(�.  

          =� �%�
�� ,�� [5� �� [�` 6�%N ������ �� �"��� ��    T" �+ �%L   �Q� ��-Q� �5�
J �
  =� ��-�� u5               f�Q�� _��< ��� ��)< 4%�L �� 6,M5� ��-�� �� ��-� �S x%"( ( #�
�

         #�&� =���� �%O�� ��-�� 9'" �T" V����� �+ ��� =5�J �� �%�,� ��� ��)< �+�,>
             ��%Q
� 6��-Q�� uQ5 9Q'" �Q+ �Q��S ( ��� ��L� ( ��%�W #��%�� �S �5��T� �RI� �L��

  =� ��� ��)<  J �,��              �Q�� ��Q)< ���� �5 ��� ��?8� ,r� �� ��"�( �+ ��� =5�
        ��-Q�� uQ5 9Q'" �TQ" ( ����%� �� ���'<� ( #���� �(� �� ���'N� �R
5� �� �L�� #��� ��
                  #����� [��� �� 6�"�( �� f�L�� #�L ��-�� 9'" x%"( �� ,�
� ;� VA�� ( �L�� #�L K����

» ���T�" �� «        9Q'" �TQ" �7ON �%> f��� #�L �O��         =Q�� �,QL �� s�Q< ��-Q��     f�Q
���
  ����� �� 6[5�,��
�  =�� =I'" [�
> 6��� ��)< d���" =��
L  f�L�� ��� ��)< ���%8

                   �Q� ��-Q� ��'N� �J%8 ,T
� �%> 6���� �%J( ��J �5�,8 *�� �S ��%� ��� ��L �� �'���
            cQI\� �� �Q+ �Q
>,� 6�Q�� �%O?� �S �� ��� ��� ��L ���� eT^&� �+ [$��� ]^L

�%�                   9Q'" �Q� ( �'N,� ��," ���Z� ��%� �,M5� �$�� ���� �� =��-�� 9'" �T" =-+ �+ ���
=�       =� =
�5 6,�TO8 ,Z�
� �� =R5 6���  =� 6=h��'W�        �Q5��� K�� ( ���7� K�� 6=8X���

   ���� �%J( ='�(� ����z�1      =� ;� �7J �S �� (         _��Q< �Q�� ��)< d,5�� �� �� �S ��%8
�-���.  

    � ,z� �� 64�W,� ��=             _�(� �� �J%8 �� �5�L ��,5� =�A�� ��%7�J ��nM�%��" �+ ���

                                                       
1-    #��� #,T�8 145 � .K. l%T� �1370 :»   =� �� ;�� ,�TO8   =� ( =h��'W�   �Q�� =8X��� .      K�Q� 6�QI?\ 6����-Q�

             =� �5��T� �� 6��%� c-W 6�7�S �
��� ( ='�(� ����z� �5��� K�� ( ���7�   =� �5 =h��'W�     l%-Q�� =8X�Q��
=� �%L«.  
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       4�Q<�� ��QR�� K�Q� ( %Q� uQ5 �� ��� 9'" [�M
� ������ ( ����J �� 9'" �� x%� [5�
                  [Q5� �� =�AQ�� ������ �%��" [5(�8 �� 6,M5� �%� �� ��� ��L v5,�8 �� =I'" [�
>

        =T^L 9'" �+ ��� #�,+ �(,�: [5��7L ,z� �� 6s%T<   �%TQO� �Q+ �� =-+ �� ,�\ 
=� ��� ��)< ��� #�%� cR8,� �
���) 6=I���1392_ 6 2s 6392.(  

  4�QO'�� ����%Q� e5,z� ��
�� ,� ��'-IM�� �%OW �� �+ ='5�
J 6[5�,��
�     �Q+ Q �Q'N�5
           *Q�� �%&Q+ �S e�%j%� �%��" �� ( #�%� K,J =��(� ,T
� �� =&^� ,j�W 4�W �� ;�'?�

 �� 9'" Q ��� #�L ���(=� =OI8 �     ��Q)< 9Q'" ��%Q
� �� ��,5� �,?�+ �%OW �� 6�%L
  =� l%-�� ���         l%TQ� =�A�� ������ �%��" �$�� f�%L1392       �Q� �Q+ = �
b'Q�� �Q� 

              �,5� f��� #�L _��< #���" [5� w���'� ����,� �� 6#�,+ ���( ��� ��)< ='
� d���"
     d��� 6%� u5 ��296       l%TQ� =�A�� ������ �%��" 1370     �Q+ ��       �Q� ����Q��,�8 �TQ"

»=-+ «     �Q� ���Z� (»   =Q� ��-Q��     �,QM5� #�Q
� «          �Q�� ��Q)< 9Q'" �5��TQ� �� ��
=� 6�-���1              #��Q� d,T�8 cJ%� �� 6,M5� �%� �� ( ��� #�,+ wnW292 � .K.  l%TQ� �

1392   ��� #�L �,O�  :»    ����
� ��%� ��)v��(2   ()g(3   �L�� �J%'� ( #��S cR8,� #��,�
cJ%� V��%� (� K��"� �+=� �,M5� ,� �5�
J  =� l%-�� ���� �5�
J 6��,� �%L«.  

 ( k5�,L �S �� �+ �L�� �J%'� ( #��S cR8,� �+ =8�%Z �� 6�%N #,T�8 ;RW ���)�
          =� ���'� �S x%"( c�� V��%� (� K��"� 64�%W� ( x�j(�        �TQ" ���QON ��%Z �� =�'W 6�%L

   =
�� �� ��-� 9�N         �TO8 ���ON ( ���'� �T" ���ON ( ��I�         =��QR8�� �Q5�
J ;Q� ��Q� 6,
�%� ���%< ����.  

 #��� g �
� �� �%+n� 4�b� ��%� ��292� .K. l%T� �1392)  ��� ��RL �T" �� �,�8
     �
+ ��%<,� ��,N �� ( �
+ (      =� 6�%+n� d,T�8 �� �S 9���8 (         #%O��Q� ,Q)< ��
�� ,� ��%8

           " ;RW �� cR8,� ����%� ['L�M�� �(,?� �� 6cR8,� ��'N� �� �%J%�     �S 4�QO'�� ( �%��
  =
�� 9'" ��   �?� [^� ��I� .     @,Q8 #�,Q�� �� ���%��%8%� �+ �5,�M� ,z� ��    �Q� [�&Q�

                                                       
1- #��� 296� .K.l%T� �1370 :»=-+ �+ ;� ����%� ��   �'QL�� �� =��%�W �5 =��L �5 =-+ �� ������,�8 �T"

��-�� �� (� ,�8 ( �L�� =� =� l%-�� ��� ��)< (� 9�� �
+ ���Z� �,M5� #�
� �%L«.  
2-  #��� v�� �
�292� .K. l%T� �1392 :»�%L �"�( �7�S �
��� ( =L%7�� ( l�%< 4�W ��«.  
3- ��� g �
� #292� .K. l%T� �1392 :»�=
�� ,� �5�
J �T" �� cR8,� �S �� �+ ='5�
J  ( �L�� �'L�� �� ��I�

�5��� ��%<,� ��,N �� ( �
+ ��� ��RL �T" �� �,�8 �R�S �
��� 6�� (� ,� #�L �"�( 9�N ��,5� �T" ��«.  
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                 �T" �� �%< �+,W 4�W �� �(��%< 9<�� �� cR8,� ( ��� �+,W 4�W �� ��5� ��,�
       =� u�IL ���S �%� �� �%8%� c+�� 9'"            =��*� =��� �+ =��W �� 9W�� ��
+ �� �5 f�
+

    #��'N� �%8 ��     ��J 4�W �� ���Z �����8 (          �� cQR8,� 6�
'-Q� =��Q� �S ��Z ( �%8 ��(S
                    �� =QR5 �Q� ,�8 ���Z� ,r� �� ( �5��� �%+n� =��� �%� �� ������,�8 �� K��"� �(� �IZ�N

�%L �( 9'" �� ,�
� �����Z .=� �R
5� �� cR8,� 64�b� (� [5� ��  �+ ��� �J%'� ( ����
� V��%� k5�,L �S �� ������,�8@,8 ,� �5�
J x%"( cJ%  �����Z �� ,?� u5 �5 �%8%� [�&�

=�     =� ������,�8 �� K��"� 6�%L               9Q'" 6�J%8 ( =���S �� �%�-� ��'N� [��� 9��� �� ( �
+
=� ��� �( �%� �� =��R8�� �L��.  

          d��(,: �� ;7'� =��R8�� ��'N� ���� ���&� 6�%N ���%���,~�    4�� �� 1991   �+ ��� 
   � cR8,� 6�S ��      ��>�Q� 6=�%R-Q� �Q�%��� u5 �� ����8��:S d,�
: �    uQ5 �� �� =5�Q�

             �Qi� ( �,Q+ u�IQL ��%��� ���W eh%�� 9<�� �� ���� �
?8         �Qh%�� 9Q<�� �� �Q�
       #�,Q+ �(,Q�� �� �( ( ��%Q<,� �7�S �� =R5 ��: ( ��� �� ��>�� ( ���%� ���� 4%�&�

�%� .  =� ���� cR8,�         �>�� �,�� �+ #�%� �S �( �T" �+ �,+�         ��%� �� ( �
+ ���'�� �� ��
                  �� ;Q� ��Q��� pI�� 64�W [5� �� f�%� #�,R� ,RN �h%�� 9<�� �� =-+ �%!W 4��'W�

     #��(,: �� ;� ( #��(,: [5�                cQJ%� �Q� ( �,+ �� �� ���R8,� ����� ���h�" �� ���� ���
 4�QQQO'�� ����%QQQ� eQQQ5,z�    �QQQL #��� ��QQQ�� K,QQQJ l�QQQR8�� �QQQ� ;QQQRW 6�QQQ'N�5

)Ormerod,2011,p.118(     #��� d,T�8 6[�
i�� f292 � .K.   l%T� �1392    ='W�� �� �� 
=�        �
� l ��-" �� ��%82   d��� 149    �S cJ%� �� �+ �,+ �-5�O� ��'-IM�� ��*J �%��" 

    =� �,N ��O�� 6cR8,� ����%�  �%L :»l-            6=��QR8�� 9Q�N @,Q8 �5 9�N �R
5� �� ;I� 
  ��-Q� =���-J �5�L ���Z ��,5� �5 �,� cJ%� VX��'W�      �Q>,�� 6�QL �Q��%< ��,QN� �Q� 

             =� �� =�I� [�
> �>,�� ( �L��� ,z� ��%� ]^L ���� K(�T� �5 4%'O�    cR8,� =8(�?8
�L�� #�,�� 9'" x%"( �� ��-�«.1   

   ������ ,��»;I� «  (»VX��'W� «     �
� l ��-" ��2   d��� 149     ��'-QIM�� ��*J �%��" 
    [5*M5�J c�8,8 ��»    �QJ%8 ( =��Q�S «  (» V�Q�%� «  Q�8 ��   #��Q� d,T292   ����Q�� �%��Q" 

  =�A��1392           �Q
� �Q
��� K%Q7?� ��W �� ,�<� d,T�8 6��%L 2  #��Q� 149   ��*QJ �%��Q" 

                                                       
1-THE PENAL CODE ACT OF 1983. 
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�%� ���%< ��'-IM�� . #��� d,T�8 ��%� �� �R
5� �J%8 9��" �'R�292� .K. l%T� �1392 6
         �%Q� ����� �� ( ��� [���8 9��" =T^L ����� ��
�� ,� K,JX 6cR8,� �J%8 ( =���S f=

                     =Q� �Q��'� �S x%Q"( c�Q� V�Q�%� (� K��Q"� �+ �L��� �J%'� ( #��S cR8,� ,�� �n�    6�%QL
=��                6�Qr��W k5�,L �� =N���'� ��-�� ,� ,�� ='W 6�-��� ���� �� =��R8�� �5�
J ��%8

   =� �J%'� ( #��S �%�)=5�"S    6���1392 s 6315(  =� 6[5�,��
� f        ��
�� ,� ��nM�%��" �+ �?� ��%8
8 ( =���S=
�� �� ��-� �( ��'N� �� �T" 6�%< ��'N� =�%� e��'� �� cR8,� �J%  �� ��I�

                      �Q� ��-Q� ��Q'N� �� �(,Q?� �TQ" ( x%Qj%� �� ;I� ��J 9Z�W �� ( �'-��� �(,?�
=
��             �A)Z� �� #��?'�� �>,�� f��� �'-��� �,�� �� ��� 6��I�» 4�O'�� ����%�  �Q'N�5 «
[5� �� M'��< �� �J%8 �� ���%� ��%�=� ,z� �� [�M
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Abstract:  
Transferred malice, a developed theory by common-law legal 
system, is to count deliberate such crimes that guilty has committed on 
someone other than who has been his purpose or intention. In these 
cases, according to the theory, criminal responsibility of intentional 
crime, lend to the guilty. In English law, there are different views 
about this theory. Primary supposition of English lawyers in the 
discourse of criminal responsibility and psychological element is that 
malice can not be transfer from a crime to another crime, also has led 
the tendency of some criminal lawyers to regard it as redundant and 
must be removed immediately. In contrast, the view that supports  
transferred malice theory, for holding an intentional offense according 
to this theory, provide the concept of transferred malice, that based on 
two elements of risk and the ability to censure in the behavior of 
guilty, can balance with the psychological element of crime. Islamic 
Penal Code of Iran in retaliation part, mainly has been codified based 
on opinion of jurisconsults who knows the intention tendency, subject 
to a certain person as intention criteria, for this reason, in Iran's law, 
the theory of transferred malice has not been recognized to such 
quality that was explained and developed in the legal system of 
common-law, not being implemented. With approval of the Islamic 
Penal Code of 2013 and including one exception to the strict injustice 
rule, where guilty found some kind of his behavior's effect (waver of 
article 292), can discuss about the transferred expression and 
embodiment of the teachings of transferred malice theory in the 
legislative criminal policy of Iran. 

Key words: murder, intent, purpose, psychological element, 
transferred malice. 
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