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ABSTRACT

The obligation to prosecute or extradite is a
primary obligation that is mainly included
in treaties aimed at combating impunity. The
initial basis for fulfilling this obligation is the
State in whose territory the accused is present.
In this case, the concerned State should either
respond positively to the possible extradition
request of another State regarding the accused
or initiate the prosecution of the accused.
However, the question that may be raised is
that if a State party to the relevant treaty other
than the State that holds the accused, can it be
said that due to the absence of the accused,
there is no possibility of a trial, or at least it
can be considered conducting preliminary
investigations in order to extradite? In fact,
what is the ratio of the investigation by the
State of the victim and the State where

Copyright & Creative Commons:




The Relationship of Prosecution by the State of...

the accused is present? In this article, by examining the study of the
International Law Commission and the jurisprudence of the International
Court of Justice, and with a special focus on the 1973 Convention on the
Prevention and Punishment of Crimes against Internationally Protected
Persons, including Diplomatic Missions, it is suggested that, on the one
hand, conducting preliminary investigations is a condition for requesting
extradition and on the other hand, the delay in prosecution and trial will
also be considered a violation of the obligation to prosecute.
Keywords: Treaty obligation - Jurisprudence - International Law
Commission - erga omnes - Preliminary inquiry.
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Extended Abstract]

The obligation to prosecute or extradite is a primary obligation that is
mainly included in treaties aimed at combating impunity.

The initial basis for fulfilling this obligation is the State in whose
territory the accused is present. In this case, the concerned State should
either respond positively to the possible extradition request of another
State regarding the accused or initiate the prosecution of the accused.
However, the question that may be raised is that if a State party to the
relevant treaty other than the State that holds the accused, can it be said
that due to the absence of the accused, there is no possibility of a trial,
or at least it can be considered conducting preliminary investigations in
order to extradite? In fact, what is the ratio of the investigation by the
State of the victim and the State where the accused is present? In this
article, by examining the study of the International Law Commission and
the jurisprudence of the International Court of Justice, and with a special
focus on the 1973 Convention on the Prevention and Punishment of
Crimes against Internationally Protected Persons, including Diplomatic
Missions, it is suggested that, on the one hand, conducting preliminary
investigations is a condition for requesting extradition and on the other
hand, the delay in prosecution and trial will also be considered a violation
of the obligation to prosecute.

All in all, the issue of the extradition request from the requesting State
may be stopped by the receiving State for several reasons.

The first possible obstacle is that if it is accepted that there seems to
be a special law in some States to prosecute crimes committed against
internationally protected persons, the State requesting extradition,
despite the ratification of the 1973 Convention, has not yet taken steps to
specifically criminalize this Convention.

Based on this, the States is unable to receive the extradition request, it
presents the double criminality a precondition and refuses to accept the
extradition request.

For example, the 2003 US-UK Extradition Agreement adopted Article
2(1) and Article 4(1) of the EU-US Extradition Treaty.

In fact, double criminality as a precondition for extradition and for
exhaustion of the principle of legality of the crime has become a common
practice during the time.

All double criminality in Article 8 of Iran's Islamic Penal Code
regarding the crimes committed against the Iranian victim is related to
Ta’zirat crimes, and it seems that the crime we are discussing in the
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Iranian Penal Code is not among Ta’zirat crimes.

The second obstacle is the nationality of citizens, in the sense that
usually States refuse to extradite their nationals. In fact, one of the usual
exceptions included in extradition requests is the condition of non-
extradition of nationals.

The third obstacle is the existence of the second paragraph of Article
8 of the 1973 Convention, which recognizes implicitly the right to refuse
to accept extradition by addressing the need to an extradition agreement
between States.

Especially, the wording of this case uses the verb "can™ instead of "must"
regarding the possibility of using the 1973 Convention as a substitute
for the extradition treaty. Even when the 1984 torture Convention was
drafting, some countries used the verb "must"” instead of "should"”, which
was taken from the formula of the 1971 Hague Convention and included
in other conventions such as 1973, but finally, "can be used" included in
the Convention.

Fourth, a State that the accused is present in its territory, by
conducting a preliminary investigation and issuing an order to prohibit
the prosecution, makes the extradition request ineffective.

The fifth obstacle is the possibility of accepting the request for
extradition to the rule of non-refoulment, which means that there is no
extradition to a State where one is going to be exposed to danger and ill-
treatment or may be deprived of life.

This point has also been examined in the commentaries of the draft
articles of the 1973 Convention by the International Law Commission.

According to the above, it can be seen that the request for extradition
can always face obstacles for various reasons.

This is despite the fact that the obligation to prosecute is independent
of the obligation to extradition for the relevant member states of the
convention by other member states.
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