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ABSTRACT

A graphical user interface is a fundamental part
of any software application as it enables users
to interact with an application’s functionality,
allowing interaction between computer software
and hardware. The hybrid nature is a feature
of GUIs. Therefore, it can qualify for all three
forms of intellectual property protection: patent,
copyright, and trademark. Each of these three
forms has its pros and cons in terms of protecting
graphical user interfaces. However, industrial
design rights eventually seem to be the best system
for protecting graphical user interfaces. Therefore,
this study mainly focuses on the industrial design
protection for the GUIs as well as the industrial
design protection of GUIs in WTO member
states, and in some cases, a comparison has been
made with the Iranian legal system. A review
of different legal systems indicates that in cases
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where the user interface is to be supported in more than one country, and at the
international level, some points such as the scope of protection, filing routes
and priority rights should be considered, and suggestions have been presented
for modification of the protection system of GUIs as well as synchronization of
protections. Furthermore, there are legal issues with respect to cloud computing
and graphical user interfaces that need to be considered, including the protection
of the intellectual property of both the user and the provider.
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Extended Abstract]
A graphical user interface is a fundamental part of any software application

as it enables users to interact with an application’s functionality, allowing
interaction between computer software and hardware. Some of the elements
of the user interface are purely functional, while other elements can provide
an expression that consumers identify with a particular supplier of goods or
services. This potential for functional, aesthetic, and consumer-identifiable
expression demonstrates the hybrid nature of user interfaces. Therefore, it can
qualify for all three forms of intellectual property protection: patent, copyright,
and trademark. Copyright law does not adequately protect graphical user
interfaces because of the relationship between the images portrayed on the
screen and the underlying computer codes that create the images. Although
it is arguably true that the underlying computer code is a work fixed in a
tangible medium of expression, the unique characteristics of software make
this unilateral directive difficult to apply. The other reason that copyright law is
usually insufficient is that it requires that a design be copied in order to violate
copyright protection. Thirdly, design patents do not have a fair use defense,
while copyright does. Finally, a computer user interface, although original and
fixed in a tangible medium of expression, may lack copyright protection if it
is a method of operation, process, or procedure. Unlike copyright law, patent
protection is available for inventions that bring a new technical solution to a
technical problem, but do not protect aesthetic creations or the presentation
of information. Trademark law, on the other hand, possesses the following
advantages over design patent and copyright law: (1) the test for trademark
infringement is simpler than that of design patent or copyright law; (2) the
duration of trademark protection is potentially infinite, unlike design patent and
copyright law; (3) the costs of trademark protection, although close in dollar
amount to design patent protection, can be justified; and (4) trademark law
provides a plaintiff with all of the remedies of design patent law without the
limits imposed on a copyright plaintiff. Trade dress as a branch of trademark
law provides the best protection for graphical user interfaces. The trade dress
of a product is essentially its total image and overall appearance. It involves the
total image of a product and may include features such as size, shape, color or
color combinations, texture, graphics, or even particular sales techniques.
Industrial design right is considered to be one of the best forms of intellectual
property protection when it comes to protecting graphical user interfaces. The
ICC survey shows that among the 24 jurisdictions studied, 20 allow GUIs to
be protected as designs, and the UAE does not allow design protection for
GUIs, while in India, design protection may conceivably be granted under the
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Designs Act but clear guidelines are awaited. Depending on the country, design
protection for GUIs has different designations. In many jurisdictions, there is
no substantive examination (e.g. a search to check whether the design is new
or possesses individual character) of GUI design applications by the national
IP office. While in other countries substantive examination and prior design
searches are conducted in GUI design applications. In several countries, the
GUI itself can be registered independently of the physical product to which it
is applied. In other jurisdictions, there is a requirement to show a connection
between the GUI and the physical product in which it is integrated, through
graphical representation and/or description. The connection between a GUI
displayed through VR technology and a physical product is still an open question
and a source of difficulties in many jurisdictions. This is because the GUIs in
VR systems are often displayed in the virtual environment in which the user’s
presence is simulated, not on a screen or other physical product which can be
depicted in a design filing. In jurisdictions where it is not necessary to specify
a connection between the GUI and the physical product to which it is applied,
GUIs displayed through VR technology can be more easily protected. Animated
GUIs bring additional challenges in terms of graphical representation, as the
animation itself cannot usually be depicted in the application or most design
databases. In some jurisdictions, animations can be protected through a single
application. In other jurisdictions, animations cannot be directly protected
through a single application, but some allow protection indirectly through
the filing of multiple design applications. In all of the surveyed jurisdictions,
there are no special requirements for the determination of GUI design validity
compared to other designs - in most countries, a design is valid if it meets
the requirements on novelty and distinctive character/inventiveness. All the
jurisdictions which protect GUI designs have a national registration system
in place. Additionally, regional routes such as registered Community designs
(in the EU) and OAPI designs (in the African OAPI Member States) may be
available. Jurisdictions that participate in the Hague System also benefit from
an international filing route. Three roles can be adopted by actors in the cloud
environment: the Cloud Provider, the Cloud User, and the End User. The IP
rights of each of these actors can be infringed by the other or a third party.
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4. Hybrid Nature
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